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STATEMENT OF QUESTIONS PRESENTED
1. Was the Court below right in holding that Embassy, a
licensed District of Columbia dairy, was premature in ap¬
plying for a preliminary injunction restraining the District
Commissioners and Director of Health from enforcing a
general order barring the importation of milk from licensed
Maryland sources which had not applied for or secured
permits from the District of Columbia Health Department
authorizing the shipment of milk into the District of Co¬
lumbia?
We say the action was justiciable and that Embassy did
not have to await the ad hoc action of Appellees on appli¬
cations for D. C. farm permits where Appellees had issued
a general order banning milk from non-D. C. licensed farms
and where Embassy had contracts with the Federal Gov¬
ernment calling for the delivery of the very milk which was
barred.
2. Does the Milk Act of 1925 (Title 33, D. C. Code, Sec.
301 et seq.) prohibit the importation of milk in the District
of Columbia from non-D. C. licensed farms or sources (hav¬
ing State and United Public Health Service approval) for
processing at the Embassy dairy here where the milk is
sold for use outside of the District?
We say that a construction of the Act which would pro¬
hibit this procedure is (a) contrary to the letter and spirit
of the statute; (b) contrary to the intention of Congress;
(c) has no valid relationship to the protection of the public
health; (d) violates the due process clause of the Constitu¬
tion; and (e) cannot be predicated on the alleged ade¬
quacy of the milk supply from D. C. permittee sources.
3. Does the Milk Act of 1925 prohibit Embassy from proc¬
essing milk from State licensed sources for consumption
beyond the District where the said sources are controlled
by pure, clean and wholesome milk standards equal to or
superior to District standards?
We say it does not. The District interpreted the statute
to permit the sale and consumption of this milk within and

without the District from 1942 to 1950 and without the
District from 1950 to November 30, 1952.
4. Did not the Court below err in dismissing the com¬
plaint for the same reason assigned in Question No. 1
hereof!
5. Did not the Court below err in dismissing the Com¬
plaint where (a) either on a construction of paragraph 49
thereof it appeared that it would be vain and useless for
some of the Embassy sources to apply for permits, if re¬
quired, because of certain arbitrary and unreasonable
mandatory requirements of Appellees the said sources
admittedly could not secure permits! (b) Embassy asked
leave to file an amended complaint spelling out the arbi¬
trary, capricious, discriminatory and unreasonable manda¬
tory requirements of Appellees which unlawfully precluded
the said sources from securing permits?
Sub-question 5 (b) requires a construction of the Federal
Rules of Civil Procedures insofar as they may or may not
authorize filing of an amended complaint after the entry
of an order of dismissal. We say that the Court below in
any event abused its discretion under the facts in refusing
leave to amend.
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United States Gout of Appeals
For the District of Columbia Circuit

No. 11,701

Embassy Dairy, Inc.,

Appellant

v.
F. Joseph Donohue, Ren ah F. Camalier, Louis W. Pren¬

Commissioners, and Daniel L. Seckinger, Director
of Health of the District of Columbia, Appellees.

tiss,

Appeal from Orders of the United Stales District Court
for the District of Columbia

BRIEF FOR APPELLANT EMBASSY DAIRY, INC.

JURISDICTIONAL STATEMENT
This is an appeal by Embassy Dairy, Inc. from orders
of the United States District Court (Judge McGuire)
entered on December 4,1952, and December 22, 1952 (App.
53, 65). The order of December 4, 1952, denied the motion
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by Embassy for a temporary injunction and dismissed the
complaint. The order of December 22, 1952, denied the
motion by Embassy to alter or amend the order of Decem¬
ber 4, 1952, to provide for leave to file an amended
complaint.
The District Court had jurisdiction by reason of Title
11, Secs. 305-306 (1951 D.C. Code) which confer general
jurisdiction in matters of equity and 28 U.S.C. 2201, com¬
monly known as the Federal Declaratory Judgment Act.
The opinion of the District Court denying a temporary
injunction and dismissing the complaint is not reported but
is included in the appendix (App. 45 et seq.). No opinion
was filed with relation to the order denying leave to amend
the complaint. Notice of appeal was filed January 2, 1953.
(App. 66)
The Jurisdiction of this Court is invoked under 28 UJ3.C.
1291 and 1292.
STATEMENT OF THE CASE
On November 18, 1952, Appellant filed in the Court
below a sworn complaint for temporary and permanent
injunction, for declaratory judgment, and appended a
motion for temporary injunction (App. 3). The gist of the
case involved Appellant’s application to the trial court to
restrain the Commissioners of the District of Columbia,
Appellees, from denying Appellant the right to bring milk
and cream* into the District of Columbia purchased from
Maryland producers by a subsidiary corporation of Appel¬
lant’s. Appellant alleged in the complaint that it had the
right to bring the Maryland milk into the District for
processing and bottling and for consumption within and
outside the District. The milk came from Maryland farms
holding permits from the State and met the requirements
of the State of Maryland. It tested out as the highest
quality milk on the basis of Army, Navy and United States
• Hereinafter we only refer to milk, the case not involving any difference
on the facts and law.
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Public Health Service standards. (App. 8-10). The litiga¬
tion called into play the Milk Act of 1925, Title 33, Secs.
301-322, D.C. Code, 1951 (See App. 67 et seq).
Appellees filed a motion to dismiss the complaint, main¬
taining that neither the motion for temporary injunction
nor the complaint stated a claim upon which relief could
be granted (App. IS et seq.) for the reason that the milk
came from sources which did not have permits from the
District of Columbia. The sworn complaint, affidavits and
exhibits set forth the following facts vrhich arguendo must
be taken as true and admitted:
Embassy* has for many years processed and distributed
milk for consumption in the Metropolitan Area of the Dis¬
trict. It operates a dairy in the District and is known as a
processor. As such it holds a “Dairy Permit”. It has an
investment of over one million dollars in land, buildings
and equipment. Its plant here is a model one and has the
latest developments in milk technology. The business is
profitable. It had in the past, as well as currently with
the proceedings below, large supply contracts with the
Armed Services and other customers. The milk so supplied
was consumed at Federal installations wdthin and without
the District (App. 3, 4).
By reason of Section 6 of the Milk Act, the Health Officer,
with the approval of the Commissioners, is delegated the
authority “to make and enforce all such reasonable regula¬
tions, consistent wdth this Act... to protect the milk, cream,
and ice cream supply . .
Prior to 1942, the Health
Officer inspected, through the medium of District of Colum¬
bia Health Department inspectors, the farms of milk pro¬
ducers who shipped into the District to dairies who proc¬
essed the milk and sold it in the Metropolitan Area. (App.
4). With the advent of World War II the Federal Gov¬
ernment commenced to purchase large quantities of milk
for its installations and establishments. In 1942, the Mary¬
land and Virginia Milk Producers Association, a co# Appellant will be referred to as Embassy.
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operative, (see 90 App. D. C. 14, 1951), and several
processors, petitioned the Commissioners to permit all of
the dairies in the District to receive, for processing and
sale in the District of Columbia and elsewhere, milk which
came from farms and plants which were not inspected by
the District Health Department but which -were inspected
and licensed by State Authorities. The Commissioners
granted the petition. (App. 4).
On December 27,1949, Embassy and other District dairies
were notified by the Health Officer that milk and cream
could not be brought into the District for consumption
therein if it was State inspected and approved unless the
Health Department of the District had also inspected and
approved the farms from whence the raw milk came. (App.
4). Thereafter, in June, 1950, public hearings were con¬
ducted by the Commissioners on the question of importation
of State licensed milk. At these hearings the Maryland and
Virginia Milk Producers Association (which w’as shipping
about 85% to 90% of the D. C. supply) was the principal,
if not the only, proponent of a ban on the importation of
milk from State licensed sources. (App. 5). The Association
urged that the Commissioners prohibit District dairies
from receiving milk from sources which were not inspected
by the District Health Department. The Corporation
Counsel for the District then wrote an opinion holding for
the first time in 25 years that the importation into the
District of State inspected (but not D. C. inspected) milk
was illegal if it was shipped into the District for sale
therein. (App. 5). The Assistant Corporation Counsel
who was specially assigned to handle the milk hearings
aforesaid and the subject of milk regulations was and is
a member of the Maryland and Virginia Milk Producers
Association. (App. 5).
On October 18, 1950, Appellees ordered that the ban on
the importation of State licensed milk be made effective
on October 31, 1950, and in so doing referred to the State
inspected milk as “emergency milk”. (App. 5).

5
On October 26, 1950, Appellees, following the recom¬
mendation of Appellee Seckinger and with the approval of
the Corporation Counsel, rescinded their Order of October
18,1950 in part and ordered:
* ‘ That milk and cream may be brought into the District
of Columbia from unlicensed sources for distribution to
consumers outside of the District of Columbia. Such
milk and cream must, however, be pasteurized and proc¬
essed separately from milk and cream brought into the
District of Columbia for distribution to consumers in
the District of Columbia.’’
The language “unlicensed sources” referred to farms
outside of the District which did not have permits from the
District Health Officer but which came from State licensed
farms. (App. 5, 6).
Following the Order of October 26, 1950, Embassy and
other District dairies brought substantial quantities of milk
into the District which originated at State inspected and
approved farms, but which did not hold permits from the
District Health Officer and did so in accordance with the
provisions of the Order which became known as the “Dual
Plan”. (App. 6).
On February 25,1952, the District Health Officer advised
Embassy that subsequent to April 1,1952, all milk received
by it from State approved producers, in accordance with
the Order of October 26, 1950, must have (1) at least a
ninety per cent compliance rating as provided in the United
States Public Health Service Code; (2) must be received
at Embassy Dairy in the District in the raw state, i.e., show
no evidence of partial or complete pasteurization or heattreatment. Embassy received, processed and sold large
quantities of milk which complied with this directive.
(App. 6).
After the “Dual Plan” had been in operation one and
one-half years, on May 22,1952, Appellees decreed that the
October 26, 1950, order be vacated as of October 31, 1952,
and that, accordingly, all milk and cream brought into the
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District must have its origin at a farm holding a permit
from the District Health Department. However, the Ap¬
pellees, later amended their Order of May 22, 1952, by
providing that November 30, 1952, should be the effective
date of the ban. (App. 7). On November 13, 1952, Appel¬
lee Commissioners by a 2-1 vote adhered to the November
30, 1952, deadline. (App. 7).
Over 100,000,000 gallons of milk were received here by
local dairies, including Embassy, from producers shipping
State licensed and/or United States Public Health Service
approved milk over the ten year span, 1942-1952. During
that period there was not one case of milk-borne disorder
or disease in connection therewith, according to Appellee
Secicinger. (App. 7). All of this milk came from pro¬
ducers in States where the production and handling of milk
on the farm was under State control and from November,
1950, the supply was approved by the United States Public
Health Service. Thus, from 1942 to 1952, the District re¬
ceived over 100,000,000 gallons of milk whether it be termed
“emergency milk”, “unlicensed source” milk, non-D. C.
inspected milk, State approved milk, U. S. P. H. S. certified
milk, non-Md.-Va. Producers Association milk, or just plain
old cow’s milk. Appellee Seckinger found it to be 100%
non-disease causing and found nothing wrong with it.
(App. 7). •
The facts before the Court below further showed that
Embassy had contracts to supply milk to the Armed Serv¬
ices at locations outside of the District; further, that Em¬
bassy was unable to bid on recent proposals of the Armed
Services because of the uncertainty in its supply as a result
of the directive of Appellees forbidding the importation of
milk which was not produced at farms holding permits from
the District Health Officer, even though the said milk had
State approval, and Federal (U.S.P.H.S.) certification.
Armed Services supply contracts constituted a substantial
part of Embassy’s business. (App. 8). While Embassy
received a substantial part of its supply from producers
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holding licenses from the District of Columbia Health De¬
partment, it needed additional supply to take and perform
Federal Supply Contracts (App. 8, 9). It had received the
milk needed to perform Armed Services contracts, as well
as others, outside of the District, from a corporate affiliate,
the Green Spring Milk Company at Queenstown, Maryland.
Green Spring received its supply from licensed Maryland
producers. Both the producers and Green Spring were
inspected, approved and licensed by the State of Maryland
and the United States Public Health Authorities had cer¬
tified the farms and the quality of the milk. (App. 9)
The producers supplying Green Spring had received a
rating of 95.2% and Green Spring plant itself a rating of
98.95% on the basis of the standard rating method devel¬
oped by the United States Public Health Service. These
ratings rank among the highest in the nation. A score of
90% is deemed high and milk so rated is classified Grade A.
It was this milk which was being used by Embassy, after
processing it here in the District, to fulfill Federal supply
contracts in the District and outside the District. (App.
9, 10).
The United States Public Health Service has for over
30 years promulgated a model milk sanitation code or ordi¬
nance which has been adopted by over 1500 cities and 367
counties in 38 states and Alaska. The substance of the
Code is the basis of milk sanitation control in 32 states.
Over 60,000,000 citizens live under and are protected by
the provisions of the Code. The Code was developed as an
instrument to protect the health and welfare of the citizenry
by Federal, State and local authorities. (App. 9).
The United States Public Health Service also regularly
rates state and municipal health control legislation and
enforcement. In 1952, the State of Maryland received a
rating of 91.5% on the basis of its legislation and the en¬
forcement thereof. This is significant in the light of the
fact that the UPHS is directly charged wTith preventing the
spread of communicable diseases from one State to another.
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In 1951, following a UPHS survey, the District of Columbia
received a rating of approximately 50%. Thereafter, the
Appellee Seckinger sent members of his staff for a special
training course conducted by the UPHS in the subject of
production and handling of milk supply. Appellant’s App.
10). Embassy alleged that Maryland and United States
Public Health sanitary requirements were equal or superior
to those of the District statute or regulations insofar as
protection of the public health was involved. (App. 8).
Embassy stated that it needed the supply it was receiving
from Green Spring in order to fulfill existing Federal Sup¬
ply contracts and to be in a position to bid on future
contracts with the Armed Services. It maintained that if
it brought milk in from Green Spring after November 30,
1952, it would be liable to criminal prosecution (Sec. 19,
Milk Act of 1925), and would be subject to proceedings
looking toward the loss of its dairy permit to bring in,
process and sell milk (Secs. 2 and 3, Milk Act of 1925;
App. 10). Embassy stated that it had no other adequate
sources of supply of milk to fulfill Federal supply contracts,
unless the Maryland and Virginia Association would pro¬
vide and in fact had milk which would meet the terms and
conditions of the Federal Supply contracts. (App. 10).
Embassy alleged that the Maryland and Virginia Associa¬
tion supplies dairies (processors) in Maryland at a lower
price than it would charge processors in the District of
Columbia. Such Maryland processors bid in competition
with Embassy on Federal supply contracts. Further, it
was alleged that the Association had previously refused to
give Embassy a contract for a fixed quantity. In fact, prior
to 1942, Embassy secured performance of a fixed quantity
supply contract with the Association only bv filing an action
in the Court below (Appellant’s App. 11). But, and more
important, assuming the Association made the supply
available by written firm commitment in order that Appel¬
lant could bid on Federal contracts, there was serious ques¬
tion as to whether the milk so supplied would meet Federal
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requirements although the milk from Green Spring would
(App. 35-37).
Embassy further stated that the Association had previ¬
ously agreed with an Embassy competitor to underwrite
any losses it suffered by reason of underbidding Embassy;
that such conduct was aimed at destroying Embassy’s
business; and the Association had been involved between
1948 and 1951 in criminal anti-trust proceedings (see 90
U. S. App. D. C. 14; 193 F. 2d 907), and, accordingly Em¬
bassy did not deem it under the circumstances in its best
business interests to contract with the Association. (App.

H).
Embassy stated that the inspection of the “farm” is but
one of the many factors entering into the production of
pure and clean milk, and, that, in any event the Maryland
and Federal standards of farm inspection are equal or
superior to the District requirements. The District accepts
non-District certifications as to all other extra-territorial
steps involved in the production of milk in matters of equal
or greater importance to that of farm inspection (see, e.g.,
Sec. 2 of Milk Act of 1925) (App. 12).
As we have seen, following the opinion of the Corpora¬
tion Counsel for the District in June, 1950, holding that
farm inspection by District Health Department employees
and the issuance of a permit by the Health Officer were
mandatory as to milk shipped into the District for sale
therein, Embassy and other local dairies were granted the
right to bring into the District milk from farms not holding
District permits. From October 26, 1950 to November 30,
1952, Embassv and other local dairies were authorized to
sell such milk outside of the District provided that it was
pasteurized and processed separately from milk brought
into the District for sale to consumers therein. There was
no suggestion or finding prior to November 30, 1952, that
milk brought in from non-D. C. approved farms for sale
outside the District was intermingled with milk brought in
for local consumption nor was there any finding or sugges-

tion that the public health would be jeopardized by per¬
mitting Embassy to process milk from non-D. C. approved
farms for sale outside the District. In fact, the only state¬
ment by Appellee Seckinger was in the form of a letter
order requiring that the entire pasteurization process be
performed in the District by Embassy and that the pro¬
ducers have at least a 90% compliance rating under United
States Public Health Code standards as applied by the
State and Federal authorities. (App. 6).
Embassy further stated that Appellees did permit Mary¬
land dairies who bought their supply from the Association
to sell to Federal institutions, such as Walter Reed Hos¬
pital and St. Elizabeths Hospital, even though the milk did
not come from farms holding permits from the District
Health Department. (App. 13).
Accordingly, Embassy stated that any interpretation of
the Milk Act of 1925 or regulations promulgated there¬
under which barred milk from farms not having a District
permit, but having Maryland and United States Public
Health Service approval, was illegal in that such interpre¬
tation or regulations vrere invalid under the statute and
under the Constitution. It charged that the Appellees were
usurping power not granted by the statute. Embassy’s
business, its property rights, including contracts, were
threatened by the action of Appellees. Embassy asked for
the following permanent relief: (1) a declaratory judgment
and injunction which would settle the right of Embassy to
bring milk and cream meeting Maryland and Federal re¬
quirements into the District for processing, sale and con¬
sumption in the District; (2) for sale and consumption
outside the District. The Court below was asked, alter¬
natively, to declare the Milk Act of 1925 and/or any regula¬
tions thereunder unconstitutional to the extent that it was
adjudged that Embassy was prevented thereby from proc¬
essing and distributing milk derived from farms in
Maryland, which had State and Federal approval, but
which were not District of Columbia permittees. (App.
14-16).
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As pendente lite relief, by appropriate motion, Embassy
asked tbe Court below pending final bearing to enjoin Ap¬
pellees from preventing Embassy from bringing in and
processing milk within the District which had met Maryland
and United States Public Health Service requirements for
(1) sale and distribution in the District and/or (2) proces¬
sing in the District and distribution beyond the District to
the Armed Forces and others (App. 17). Necessary alle¬
gations as to immediacy and irreparability were made.
Embassy sought to maintain the status quo until a full trial
on all the issues could be had.
Appellees File Motion to Dismiss:

Appellees filed a Motion to Dismiss the Complaint (App.
18) and attached thereto a memorandum in opposition to
the Motion for Temporary Injunction and in support of
Motion to Dismiss Complaint. When counsel for both sides
met with the Court below in chambers to fix a date for
hearing on the Motion for Temporary Injunction, the Ap¬
pellees indicated that they wanted to debate both the Motion
to Dismiss and the Motion for Temporary Injunction at the
same time. Counsel for Embassy suggested that the issues
were broader and to some extent different on the Motion to
Dismiss and, further, that they were entitled to time to file
opposition to the Motion to Dismiss. The Court below then
indicated that it would issue a restraining order maintain¬
ing the status quo until both motions could be resolved.
Appellees objected and it was agreed that the action of
the Court would be limited to adjudicating the Motion for
Temporary Injunction and the debate was so limited. (It
will be seen, however, that the Court below dismissed the
Complaint).
The Position of the District on the
Motion for Temporary Injunction:

A. The Facts: The facts hereinbefore recited were traversed
on the Motion for Temporary Injunction solely by an affi-
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davit of Arthur R. Buddington, Assistant to Appellee
Seckinger (App. 34). He stated that “The quality of fluid
milk cannot be judged at the point of destination by a qual¬
ity determination made at the point of origin.” He further
stated that “according to production and sales figures pre¬
sented to the Health Department by the entire local dairy
industry, which includes the Embassy Dairy, an available
supply of locally inspected milk more than sufficient to meet
the present and reasonably foreseeable requirements of the
consumers in this area.” He concluded by stating that
none of the farms producing for Green Spring held District
permits and that Embassy had not asked the Health De¬
partment of the District to inspect the farms producing
for Green Spring. (App. 35).
B. The Law: The points and authorities (App. 20-33) upon
■which Appellees relied are included in the Appendix of
this Brief. Suffice it to point out on this appeal that Appel¬
lees maintained:
(1) That the Act requires that before milk can be (a)
sold in the District or (b) shipped into the District for the
purpose of sale in the District, the farm upon which it is
produced must hold a permit from the District Health
Department. (App. 21).
(2) The Health Officer of the District cannot delegate
the farm inspection function and accept the certificate of
any State or Federal official as to the qualifications of the
farm. (App. 21).
(3) The Health Officer can delegate only the functions
prescribed in Sec. 2 of the Act, i. e., that cattle producing
the milk are physically sound and tuberculin free. (App.

21).
(4) Sec. 18 of the Act interdicts the receipt in the District
of milk originating on farms which have not been inspected
by the District Health Department where the local proces-
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sor (Embassy) intends to distribute or sell the milk at retail
for consumption in the District. (App. 21).
(5) The balance of the memorandum is made up of a
collection of unsworn, hearsay statements, most of which
have no bearing on the case.
Argument on the Motion for Temporary Injunction:

The basic position of Embassy in the argument on the
Motion for Temporary Injunction was that the status quo
i. e., the “dual plan” should be maintained pending a full
hearing on evidence. Thus Embassy contended that the
Act as interpreted by the District,—and conceded in the
points and authorities filed by the District—at most only
required farm permits from the District Health Depart¬
ment where the milk was going to be sold for consumption
in the District. As a matter of pendente lite relief, Embassy
was primarily interested in protecting its required per¬
formance of Federal supply contracts and keeping itself in
the position of being able to bid on Federal supply invita¬
tions. Thus if the Court below had continued to give effect
to the “dual plan” directive of Appellees which had been in
effect since October 26, 1950 (App. 5, 15) pending final
hearing, then evidence could be taken on all questions
broadly raised and noticed in the complaint.
Opinion of the Court Below and Order of December 4, 1952:

When the Court below filed its opinion of December 3,
1952 (App. 45) it apparently did not understand that Em¬
bassy held a dairy permit authorizing it to bring milk into
the District. Copy of said permit is reproduced in the
Appendix at page 52. In any event the Court ordered the
complaint dismissed since neither Embassy nor the sources
had applied for a permit to ship milk into the District
and held that the action was, therefore, premature. Em¬
bassy not only objected to the denial of temporary relief
but opposed an order dismissing the complaint (App. 49-
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52). This was in vain, the Court adhering to its memo¬
randum opinion of December 3, 1952. On the same day,
December 3,1952, Embassy timely filed its Reply to Motion
to Dismiss. (App. 40).
Motion to Amend Order of December 4. 1952:

Following the signing of the Order of December 4, 1942,
Embassy timely filed on December 9,1952, a motion seeking
modification of said Order to provide for leave to file an
Amended Complaint (App. 54) and a proposed Amended
Complaint was attached thereto (App. 55-60).
The proposed Amended Complaint charged in substance:
(1) That no dairy or processor in the District since the
enactment of the Milk Act of 1925 had ever been granted
any permit other than the type presently held by Embassy
(App. 55);
(2) That the Embassy permit authorized it to bring into
the District pure, clean and wholesome milk conforming to
the definitions in the Milk Act of 1925 and that milk from
the State of Maryland which met Maryland and United
States Public Health Service requirements came within the
scope of the permit and was qualified for processing and
sale -within and without the District;
(3) That producers shipping milk to Green Spring Milk
Company at Queenstown, Maryland (which in turn shipped
to Embassy) have not applied for licenses or permits from
the District Health Director for the following reasons:
(a) The D. C. Commissioners and Health Officer insist
that the farm be approved by a representative of the Dis¬
trict Health Department before a permit or license will
issue;
(b) A District Health Department inspector rates a farm
on a “score card” which is controlled by a document called
“Interpretations of the Score Card” issued by the Health
Director and that the score card and interpretations are so
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rigged that a producer may receive a score of 99 and yet be
denied a permit, notwithstanding the fact that the Milk
Act of 1925 provides that a score of 70 is acceptable;
* (c) The Regulations promulgated by the Appellees in
August 1950, the score card, and the “Interpretations”
thereof are in many respects arbitrary, capricious, discrimi¬
natory and bear no substantial relation to the production of
pure, clean and wholesome milk for the reason, inter alia,
that the score card rating procedures and techniques make
certain farm requirements mandatory with the result that
even though a farm may score more than 70, as provided by
the statute, a permit will be illegally denied- Thus an item
which only carries 2 points is made mandatory whereas an
item scored at 5 points is non-mandatory. The 2-point
item may go to the physical size of a part of the farm
plant whereas the 5-point item goes directly to the matter
of cleanliness. An applicant scoring 98 points would be
arbitrarily denied a permit if he lacked a mandatory item.
(4) That all of the producers which furnish milk to Green
Spring Milk Company would score the minimum of 70
points, as required by the Act, and would therefore be en¬
titled to permits were it not for the fact that they are unable
to meet the arbitrary, capricious, discriminatory and man¬
datory items on the score card and the “Interpretations”
thereof promulgated by Appellee Seckinger.
(5) That it would be vain and useless for the producers
to apply for D. C. permits and it would be vain and useless
to require Embassy to secure evidences under Section 18
of the Act that said producers held licenses from the Dis¬
trict because thev cannot secure licenses for the reasons
alleged and they have been so advised by the Appellee
Director of Health.
(6) That the rigged scoring system is designed to serve
as a trade barrier and to give the Maryland and Virginia
Milk Producers Association a monopoly of the District
Market.
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Embassy asked the trial court to take testimony on the
allegations and declare the Regulations, Score Card and
Interpretations of Dairy Farm Score Card invalid insofar
as the mandatory scoring items were not reasonably related
to the production of pure, clean and wholesome milk for
shipment into the District of Columbia.
The Regulations, Score Card, and Interpretations of
Dairy Farm Score Card are in the transcript of record cer¬
tified to this Court by the District Court. (App. 60).
District Opposition to Filing of Amended Complaint:

Appellees contended that leave should not be granted to
file an amended complaint since the allegations thereof were
embraced within paragraph 49 of the original complaint.
“These conclusions of law were obviously passed upon the
Court in dismissing the original complaint_” (App. 64).
Paragraph 49 of the original Complaint states “That any
provision of the Milk Law of 1925, hereinbefore referred
to, or regulations promulgated thereunder, which require
inspection of the milk producers by an inspector from the
District of Columbia Health Department, bears no substan¬
tial relation to the protection of the public health or safety,
and is, therefore, null and void, where the inspection and
licensing of the milk producer is as herein described by
the State of Maryland and the United States Public Health
Service.’ ’ (App. 13).
Further, Appellees maintained that there was no power
in the Court below to grant leave to file an amended com¬
plaint where a judgment of dismissal had been entered
(App. 62). By its Order of December 22, 1952, the Court
below without opinion denied leave to file the proposed
Amended Complaint. (App. 65).
STATUTES AND REGULATIONS INVOLVED

The Milk Act of 1925 may be found in Volume II, Title
33, Sections 301-322, of the 1951 edition of the District of
Columbia Code. The entire statute is set out in the Ap¬
pendix to this Brief at page 67 et seq.
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The Regulations involved are only incidentally related
to the principal questions presented and have not been
printed. They are, however, in the transcript of record
certified by the Court below to this Court (see Appendix,
page 60).
STATEMENT OF POINTS
1. Where Appellees had for ten years (1942-1952) con¬
strued the statute as not barring Embassy and other local
dairies from importing milk from State inspected, approved
and licensed sources for processing here and use beyond
the District, the Court below should have maintained the
status quo in a proper exercise of its function on hearing an
application for preliminary injunction.
2. The action was not prematurely brought, was justici¬
able and the Court below had jurisdiction and power to
grant injunctive relief and a declaratory judgment settling
the rights of the parties.
3. The Milk Act of 1925 only applies to milk brought
into the District for consumption in the District. This con¬
clusion is based on:
(a)
(b)
(c)
(d)
(e)

the letter and spirit of the statute;
the legislative history;
the intention of Congress;
the practical construction of the statute by Appellees;
adequacy of supply cannot be the basis for changing
statutory construction.

4. The Court below erred in dismissing the complaint
w’here it was alleged that if permits from farm sources are
required by the statute to import milk into the District for
any purpose, such permits were concededly not obtainable
because of certain arbitrary, capricious, discriminatory,
unreasonable and unconstitutional requirements of Appel¬
lees. In any event, the Court below erred in denying leave
to file an amended complaint detailing the allegations
thereof.
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SUMMARY OF ARGUMENT

I.
Appellant, Embassy Dairy, is a milk processor. It holds
a permit which entitles it to bring milk into the District of
Columbia, as well as operate a dairy. Until 1942, all milk
imported into the District for consumption therein came
from sources holding permits from the Health Department
of the District. The granting of a permit to a milk pro¬
ducer (i.e., the source, which it normally the farm) was
predicated on compliance with certain score card ratings
(Sec. 13 of the Milk Act, App. 70-73) with respect to the
farm buildings and the cows.
Commencing in 1942 and continuing to October 26, 1950,
the Milk Act of 1925 was construed to authorize Embassy
and all other licensed processors to bring milk into the
District from sources which met with the approval of and
were issued permits by the State where the farms (or milk
receiving stations) were located, although said sources did
not have permits from the District.
In June, 1950, the Corporation Counsel rendered an
opinion (adopted bv the Commissioners) holding the stat¬
ute required that milk brought into the District of Columbia
for consumption therein must come from a source holding
a permit from the District.
On October 26, 1950, appellees ordered that milk from
State-licensed sources, but not having District permits,
was importable by Embassy and other processors provided
that such milk was sold for consumption to Federal Gov¬
ernment installations and other sources beyond the District.
Processors were required to keep milk for consumption by
the public of the District separate and apart from milk
which was sold to the Federal Government or to others
for consumption without the District. Imports for local
consumption were required to come from sources holding
permits from the District. The October 26, 1950 order be¬
came known as “The Dual Plan.,,
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From October 26,1950, until November 30,1952, the dual
plan operated without a complaint of any kind, and during
this period Embassy and other processors brought into the
District millions of gallons of milk from sources holding
State permits in areas which had been inspected, approved
and certified bv the United States Public Health Service.
Milk from D. C. permit sources was sold for consumption in
the District; milk from State licensed sources was distrib¬
uted for consumption without the District. From 1942
through 1952 there was no instance in the District of milkborne disease or disorder. On the motion, Appellees ad¬
mitted that the State inspected and approved milk, which
had been certified by the United States Public Health Serv¬
ice, was pure, clean, wholesome and of the highest quality
in the market.
Commencing in 1942, Embassy had built up a substantial
business in Federal supply contracts and other sales which
contemplated use of milk beyond the District. In the Spring
and Summer of 1952, the Commissioners indicated that all
milk brought into the District for processing must come
from District-approved sources. Subsequently, the Com¬
missioners ordered that as of November 30, 1952, no milk
could be brought into the District for any purpose unless it
came from District licensed sources. This action was based
on the contention that there was an adequate supply of milk
from sources holding permits from the District.

n.
After exhausting its administrative remedy by appealing
to the Commissioners (who were divided 2-1 on the ques¬
tion) Embassy filed an action in the District Court, seeking
preliminary and permanent injunctive relief, as well as a
declaratory judgment, in order that it might continue to
bring State-USPHS-approved milk into its plant here. It
sought to restrain appellees who threatened to bar this
milk. It needed and needs this very high quality milk to
perform Armed Services supply contracts. The complaint
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contained claims that State-USPHS-approved milk could
be brought into the District under the statute where the
milk was to be consumed here as well as beyond the District.
On the motion for preliminary injunction, however, Em¬
bassy sought only to maintain the status quo (“The Dual
Plan”) and confined its application to the contention that
milk could be brought into the District under its processor’s
permit from State licensed sources when the milk would be
merely processed here and then used beyond the District,
principally for Federal supply. Embassy argued that a
D. C. permit was not required at the source in these cir¬
cumstances. It was not necessary in the Court below to
reach the question whether a District permit is required at
the source where the milk was to be consumed in the Dis¬
trict. The resolution of that question is not necessary to
decision in this Court. The Court below denied the pre¬
liminary injunction and dismissed the complaint, declaring
Embassy lacked present standing because the farms from
which the milk was derived for Federal supply had not ap¬
plied for D. C. permits. It concluded that Embassy was
premature and that no controversy was stated in the
absence of application for D. C. permits by the sources.
This ruling begged the question, Embassy maintaining that
the question of District permit vel non was not involved as
to standing to sue where the milk was not to be consumed
in the District. Where the general order of the Commis¬
sioners barred all non-D. C.- licensed milk, the threat of
irreparable injury created a justiciable controversy, and
Embassy was not required to await the processing of per¬
mit applications on behalf of or by farm sources prior to
seeking relief in the Court below. Whether permits were
or were not required, Embassy had standing to have the
Court below pass on the question where the ban was threat¬
ened by the general order of the Commissioners. It did not
have to abide the ad hoc processing of applications for farm
permits. The controversy was afire; Embassy maintained
permits were not required; Appellees had ruled that they
were.
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III.
The Milk Act of 1925 does not purport to prohibit the
importation of milk into the District for processing here
where the milk is sold for consumption beyond the Dis¬
trict. The statute is designed to protect the milk supply
of the consuming public in the District. It does not pre¬
tend to control milk coming from State-USPHS-approved
sources which is brought here solely for processing fol¬
lowed by consumption without the District. There is noth¬
ing in any regulation promulgated under the statute which
even attempts to deal with milk so processed and distrib¬
uted. Until the November 30, 1952, ban of the Commis¬
sioners was threatened, appellees and their predecessors
had for ten years administratively recognized the right of
a processor to import State-approved milk for foreign
consumption. The practical and established construction
of the statute clearly did not require permits from the Dis¬
trict where the milk was not to be sold for consumption in
the District. Embassy maintains that appellee’s regula¬
tory power could not be validly based on adequacy of supply
for the reason that on the facts supply was not related to
the public health.
The protection which the statute is designed to give is
found in the statutory criteria even though milk comes from
sources holding D. C. permits. Milk is not importable unless
it meets all of the standards prescribed. The Health Officer
has multiple remedies. He is specifically empowered to
inspect the sources, to secure certifications with respect to
the herd, to seize milk which he deems impure, to suspend
or revoke processors ’ permits and to even institute criminal
proceedings. Thus milk coming from D. C. approved or
State-USPHS-approved sources which is lawfully found
by him to be impure is excludable.
IV.
Dismissing the complaint precluded Embassy from also
offering proof on the claim which went to the allegation
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that the scoring system used in inspecting sources (farms)
was in certain respects arbitrary, capricious, discrimina¬
tory, unreasonable and unconstitutional. Embassy urged
that it would be vain and useless for it or its sources to
apply for farm permits.
Farms could not qualify for the reason that they could
not meet certain of the illegal mandatory interpretative
requirements of the scoring system which are not reason¬
ably related to the statutory purpose of protecting the
Washington milk supply. Embassy maintains that where
it was faced with the destruction of its Federal supply
business by the general order of the Commissioners, it was
not necessary to its right to bring an action testing these
requirements that there be ad hoc denials of applications
for permits by sources which were supplying the imports
but could not qualify for District permits. Paragraph 49
(App. 13) of the complaint gives notice of this claim and
appellees contended it had been passed on by the Court
below (App. 64) in its order dismissing the complaint. The
allegations were admitted on the motion to dismiss. When,
however, the Court below dismissed the complaint, Embassy
spelled out this claim by asking leave to file an amended
complaint detailing the allegations. Embassy maintains
that the Court below erred in not only dismissing the com¬
plaint in the light of the claim as noticed in paragraph 49,
but also in denying leave to file an amended complaint.
ARGUMENT
POINT I: THE COURT BELOW ERRED IN HOLDING THAT
EMBASSY HAD NO PRESENT STANDING AND THAT
THE CONTROVERSY WAS NOT JUSTICIABLE.
Following argument on Embassy’s motion for a tempo¬
rary injunction, the Court below filed an opinion (App. 45)
which stated that no relief would be granted because the
application for equitable and declaratory relief was prema¬
ture and presented no actual controversy. The Court said
that the Commissioners had only decided to enforce the
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statute and “if the plaintiff wants to ship milk into the
District of Columbia it must make application for a permit
so to do.” Only if a permit is denied may Embassy “chal¬
lenge the denial and the law under which such denial was
made.” (App. 48, 49).
When the Court understood thereafter that Embassy had
a dairy permit authorizing it to bring milk into Washington,
it adhered to its ruling. The dairy permit (App. 52) au¬
thorized Embassy to import into the District “pure, clean,
and wholesome milk . . . conforming to the definitions
specified in” the Milk Act of 1925. However, when it ap¬
peared that some of the sources from which Embassy im¬
ported did not hold permits to ship milk into the District,
and that said sources has not applied for permits to ship
into the District, the Court ordered not only that pendente
lite relief be denied but also dismissed the Complaint (App.
53, 54) for the reasons assigned in the opinion (App. 45).
Seemingly, the Court held that whether District permits
were required or not, it would not grant relief because per¬
mits had not been applied for and denied. Embassy main¬
tained that no permit was required from the District where
State licensed milk was being imported for processing to be
followed by distribution for consumption without the Dis¬
trict. It had a right to this milk and it was needed to
perform its contracts with the Federal G-overnment. Its
business depended upon the availability of this milk.
The record is clear that the Appellees had ordered that
no milk from sources not holding permits from the District
would be importable or receivable in the District for any
purpose after November 30, 1952. (App. 7). The Com¬
missioners had by a 2-1 vote so ordered. (App. 7). In
this situation it seems clear that the threat of injury to
Embassy’s property rights was present when the action was
filed on November 18, 1952. Embassy was confronted with
inability to perform its Federal supply contracts. For the
lower Court in this situation to suggest that Embassy
should apply for a permit in its own behalf or in behalf of
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its sources, or that the sources should apply for permits,
would be to invoke a vain ad hoc procedural device when
substantial and irreparable injury to Embassy was threat¬
ened and imminent by reason of the general order of the
Appellees declaring that all non-D. C. permit milk was
banned. The damage was at hand. Embassy wanted to
prevent it. On the hearing of the motion for temporary
injunction, Embassy only asked for maintenance of the
status quo. It was admitted that
(1) Milk from State-United Public Health Service ap¬
proved sources was being imported under its dairy permit
for processing in the District and consumption at Federal
installations in and out of the District;
(2) For ten years the milk it was so importing was ap¬
proved by Appellees and their predecessors;
(3) Under the “dual plan” milk was importable from
sources not holding D. C. permits where it was sold for con¬
sumption outside the District.
If abuse of discretion is to have any real meaning in the
law, Embassy suggests that under the ten-year fact pattern
before the Court below the trial judge abused his discretion
in not protecting the Embassy business and contracts until
final hearing. If ever the pendente lite injunctive remedy
it to serve the citizen, this case called for it. Yet, the Court
below not only refused to maintain the status quo but went
to the extreme of holding that no relief could be granted as
long as the record indicated some of the Embassy sources
had not applied for or lacked D. C. permits.
Obviously, if the statute does not require a District farm
permit as a condition to importation for processing followed
by distribution for use without the District, the Court below
erred in holding the complaint failed to state a justiciable
controversy. In any event the proceedings were not pre¬
mature and the plaintiff had standing where Appellees had
threatened by their general order to visit irreparable injury
upon Embassy. To require permit applications to be proc-
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essed at the juncture created by the order of the Commis¬
sioners was to exalt useless delay to the choice of available
equity power. Cf. Columbia Broadcasting System, Inc. v.
U. S., 316 U.S. 407 (1942). Embassy had standing to secure
an adjudication of the single controverted issue: Were
District farm permits required by the statute where the
milk was to be consumed beyond the District?
In Garrity v. D. C., 66 App. D.C. 256, 86 F. 2d 207, the
plaintiff sought inter alia to restrain the Commissioners
from enforcing zoning regulations against his land. The
District argued that the bill was premature and presented
no justiciable issue for the reason that plaintiff had not
filed an application for a building permit (footnote 3, p.
262). This Court held the remedy of injunction was proper,
the plaintiff not being required to apply uselessly for a
permit and then seek mandamus. See also Hazen v. Hawley,
66 App. D.C. 266, 86 F. 2d 217; Fry Roofing Co. v. Wood,
U.S.
, 97 L. ed. (Advance p. 145) 1952.
The Court below likewise had declaratory judgment
jurisdiction. Perhaps a definitive opinion on Federal
injunction and declaratory judgment jurisdiction is Public
Service Comm, of Utah v. Wycoff Co., decided December
12,1952,
U.S.
, 97 L. ed. (Advance p. 177). As to
presence of equity jurisdiction, the Court reasserted the
requirement of “ proof of any threatened or probable act
of the defendants which might cause the irreparable injury
essential to equitable relief by injunction” (P. 179). Em¬
bassy clearly showed this condition to be present. As to
declaratory relief, 28 U.S.C. 2201 was deemed to confer
discretion in the Courts, a discretion which requires judicial
action where the court 4‘can see what legal issues it is de¬
ciding, what effect its decision will have on adversaries, and
some useful purpose to be achieved in deciding them.”
Embassy maintained it had a right to bring into the District
milk from State licensed sources where the milk was to be
used beyond the District. It further maintained that it had
a right to bring in such milk even if a D. C. permit was

required because the granting or denying of a permit could
not be resolved by arbitrary requirements not related to
the police power purpose of the statute. The action below
was abundantly justiciable within the Wycoff standards.
POINT II: THE MILK ACT OF 1925 DOES NOT REQUIRE
THAT MILK BROUGHT INTO THE DISTRICT FOR
PROCESSING AT EMBASSY'S PLANT BE DERIVED
FROM SOURCES HOLDING D. C. PERMITS WHERE
THE SAID MILK IS BEING SOLD FOR CONSUMPTION
WITHOUT THE DISTRICT.
On the argument of the motion, Embassy stayed within
the functional approach of an application for preliminary
injunction and only asked that Appellees be restrained from
carrying into effect their order, effective November 30,1952,
which would ban the importation of State licensed, United
States Public Health Service approved, milk for processing
here and sale for consumption without the District. The
Court below refused to maintain the status quo. It took the
position that Embassy had no present standing to apply for
relief where it proposed to bring in milk from non-D. C.
licensed sources. The necessary effect of this position is to
hold that milk from non-D. C. licensed sources is not im¬
portable under the statute into the District for processing
where the milk is to be used without the District.
On the merits, accordingly, we are asking this Court to
reverse the order of the Court below insofar as it holds
that Embassy was not entitled to pendente lite or permanent
relief insofar as the order of the Commissioners prohibits
the importation of milk in the District for processing only
where the milk is to be consumed without the District. The
question as to 'whether a District farm permit is needed
where the milk is to be consumed in the District is not neces¬
sary to decision on this record.
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A. The Statute Does Not Prohibit the Importation Into the Dis¬
trict of Non-D. C. Licensed Milk for Processing Followed
by Sale for Consumption Outside of the District.

A fair reading of the Milk Act of 1925 clearly indicates
that Congress was only concerned with the protection of
milk consumed by the people of Washington. The only pur¬
pose of controlling the production, processing and distribu¬
tion of milk here was to protect the public health here. The
statute was designed to regulate the sale of milk “within the
District” (Title). Section 2 is concerned with dairy or
dairy farm maintenance “within the District,” the produc¬
tion of milk for sale “therein,” and the bringing or sending
of milk “into said District for sale.” Section 7 empowers
Appellees to promulgate regulations “to protect the milk
. . . supply of the said District.” Section 8 is concerned
with milk vehicles within the District and Sections 9, 10,
11 and 15 specifically regulate persons selling milk within
the District. Sections 15-19 control conduct of persons
identified with milk consumption in the District. Thus,
apart from the question of the intention of Congress to
control milk which w*ould be merely processed here and
shipped back into the Maryland retail market by way of
illustration, the statute at no point is concerned with any
purpose other than the protection of local consumers. Ap¬
pellees cannot go beyond the statute.
B. The Regulations Do Not Purport to Prohibit or Regulate
Non-D. C. Licensed Milk Imported Into the District for
Processing and Sale for Consumption or Use Beyond the
District.

The Regulations (pursuant to Sec. 7 of the Act) of the
Board of Commissioners dated August 3, 1950, governing
the sale of milk in the District of Columbia (App. 60; see
Transcript of Record) do not purport to ban non-D. C.
licensed milk which is brought to a local plant for processing
followed by shipment out of the District for use without
the District. Rather, the Regulations deal with controls
for the protection of District consumption. They are es-
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sentiallv concerned with milk “for sale in the District,’’
“produced for consumption as raw milk in the District”
and in all references the details of the Regulations are in
contemplation of local consumption or use.
It is significant that in the exercise of the rule making
power, the Appellees only once dealt with or sought to
regulate the importation of non-D. C. licensed milk where
it was to be consumed beyond the District. The so-called
Regulations are silent. Only in the October 26,1950, “dual
plan” order of the Commissioners (App. 38-40) did they
purport to treat the subject. At no time have the Appellees,
pursuant to the delegation of power in Sec. 7 of the Act,
purported to bar non-D. C. licensed milk brought in for
processing here and consumption without the District on the
theory that the purity of locally consumed milk was threat¬
ened with contamination thereby. This fact has never been
found. Appellees did not so contend in the Court below.
They could not.
C. The Legislative History of the Statute Indicates That Con¬
gress Was Only Dealing With Consumption in the District
of Columbia.

Apart from the letter, spirit, and practical construction
of the statute, the debate in Congress points only to the
conclusion that both Houses were legislating with reference
to milk which would be consumed or used in the District of
Columbia.
When S. 2803 came before the Committee of the Whole
House of the House of Representatives, Mr. Lampert of
Wisconsin opened the debate (Vol. 66 of the Congressional
Record, Part 4, p. 3317). He commenced:
“Mr. Chairman, for several years many who have
given most thought to the subject have believed that
there should be regulations to insure and place beyond
doubt the milk, cream and dairy products generally
which are disposed of and used in the District of Co¬
lumbia.” (Italics Supplied)
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Mr. Lampert filed with the House a letter of February 4,
1925 from Dr. W. C. Fowler, then Health Officer of the
District who was urging passage of S. 2803. Dr. Fowler
stated: “The general purpose of the bill is to insure a
supply of pure and wholesome milk and certain milk prod¬
ucts for sale and use in the District of Columbia. Briefly,
the measure provides that only milk and cream, produced or
sold in this District shall come from dairy herds that are
tuberculin tested annually . . . This bill had the approval
of the authorities of the District of Columbia, and its enact¬
ment into law will_secure for the citizens of this District
a pure, clean, and wholesome milk supply.” (P. 3318,
emphasis added)
The debate at page 3318 shows concern for the “poor
children of the city,” “many little children of Washing¬
ton,” “milk to feed our baby” and similar local references.
When the bill had been for consideration in the Senate,
an observation of Senator Copeland’s went so far as to
clinch the contention Embassy is making:
“The objection that is raised is that under the terms
of the bill milk cannot be shipped in from an outside
state unless it has been passed upon by the Health
Officer of the District of Columbia. That is the law of
every city in the country; and by reciprocity this city
will permit milk to come in from Wisconsin which has
been passed upon by the Health Commissioner of
Chicago or Milwaukee. The objection presented by the
Senators is only a subterfuge on the part of persons
who wish to break down the high standard of milk in
the District ...” (Vol. 65, Part 9, P. 9176, Congres¬
sional Record).
Senator Copeland was the leader of the fight to improve
upon earlier District milk legislation. There is nothing in
the debate of the 68th Congress which will lend one word
of support to the suggestion that Congress intended to
prohibit a dairy in the District from processing State ap¬
proved milk which would be consumed or used outside the
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District. Senate Report 508,1st Sess. 68th Congress, bears
out our contention that milk to be consumed in the District
was the only concern of the legislature. All of the proceed¬
ings of the 67th and 68th Congress “contain sentiments that
this legislation is designed to provide the consumers of the
District of Columbia with the finest possible milk supply”
(opinion of Vernon E. West, Corporation Counsel, D. C.,
June 20, 1950).
D. The Construction of the Statute as Manifested by the Ad¬
ministrative Pattern Clearly Excludes the Notion That the
Statute Was Intended to Bar the Importation of Non-D. C.
Licensed Milk for Processing Followed by Use Without the
District.

Embassy will not belabor the fact that until this litigation
Appelless did not interpret the statute as requiring a farm
permit from the District where the milk was not to be con¬
sumed in the District. This practical construction is of
weight. Certainly those who have been charged with the
responsibility of executing the law must be presumed to
have acted lawfully. Appellees and their predecessors
have for years worked with the statute, known its purpose,
and dealt with the practicalities of the problem in order
to carry out the intention of the legislature. That purpose
and intention was to secure a high quality milk supply for
the consuming public in Washington. Congress did not
design bv this statute to do more than that. Until the
threat of the order effective November 30, 1952, Appellees
never before sought to go beyond that purpose. Cf. Morrill
v. Jones, 106 U.S. 466, 27 L. ed. 267 (1883). By this statute
Congress did not purport to regulate interstate milk ship¬
ments. It was concerned with milk to be consumed in Wash¬
ington. See Bean Milk Co. v. Madison, 340 U.S. 349, at
353; 95 L. Ed. 329, at 333, where Justice Clark stated:
“There is no pertinent national regulation by the Congress
and statutes enacted for the District of Columbia indicate
that Congress has recognized the appropriateness of local
regulation of the sale of fluid milk.” Of interest is the
“Note” at 95 L. Ed 337.
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Courts have stated, under the doctrine of practical con¬
struction, that the earlier interpretation of a statute, if
acted upon for a number of years, tended to fix the meaning
of a statute and would be given great weight. Cf. U. S. v.
The Alabama G.S.R. Co. (1892) 142 U.S. 615, 35 L. Ed. 1134,
12 S. Ct. 306; cases collected at 42 Am. Jur. 392, Sec. 78,
and footnotes.
E. Change in the Construction of the Statute Cannot Be
Brought About by Fluctuations in the Adequacy of Supply
of D. C. Licensed Source Milk.

The only pleading filed by Appellees traversing the alle¬
gations of fact in the record is the affidavit of the Assistant
Director, Health Department. This document, which we
will call the “Buddington Affidavit ”, recites the alleged
reason for the change in construction of the statute (App.
34). It states that as of November 24, 1952, statistics in¬
dicated that there was available a “supply of locally
inspected milk more than sufficient to meet the present and
reasonably foreseeable requirements of the consumers in
this area.” (Emphasis Supplied)
Related in significance to the “Buddington Affidavit” is
the “Seckinger Memorandum” of October 26, 1950, (App.
38, 39). There the Health Director also correlated the con¬
struction of the statute with the adequacy of supply. How¬
ever, significantly, the Health Director, the Commissioners,
and the Corporation Counsel all agreed that under the Act
milk could be brought into Washington “from unlicensed
sources for distribution to consumers outside of the District
of Columbia.” (App. 39).
The documents aforesaid lead to the following conclu¬
sions: Appellees from 1942 to 1950 construed the statute
to allow non-D. C. farm permit milk to be brought into
Washington for consumption therein if the supply was in¬
adequate to meet local consumer demand. At all times
they construed the statute to authorize the processing of
milk from State-TJPHS approved sources where the milk
was to be distributed to consumers outside of Washington.
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Embassy urged these matters in their Reply to Motion to
Dismiss (App. 44, 45).
The protection of the District milk supply contemplated
by the statute cannot be grounded in the adequacy of supply
argument. While Baldwin v. Seelig, 294 U.S. 511; 79 L. Ed.
1032, was a commerce case, the Court there struck down the
supply argument as a subterfuge. Sanitary security in
Washington does not rest on the fluctuations in the supply
from District licensed milk sources. See H. P. Hood & Sons
v. Du Mondy 336 U.S. 525, 531. In Miller v. Williams, 12
F. Supp. 236, Judge Chestnut emphasized that since “emer¬
gency milk” was admitted whenever the local supply was
insufficient “it cannot be said that it is excluded on the
grounds of health.” (12 F. Supp. 240)
The “Buddington Affidavit” in any event went to the
adequacy of the supply as related to the requirements “of
the consumers in this area.” It did not go to the processing
of State-UPHS approved milk to be used outside of the
District of Columbia and, more particularly, in the per¬
formance of high quality type milk contracts for the Armed
Services.
POINT in: THE COURT BELOW ERRED IN DENYING
LEAVE TO FILE THE AMENDED COMPLAINT WHICH
ALLEGED THAT APPELLEES WRONGFULLY WITH¬
HELD PERMITS.

The Statement of the Case, supra, as well as the Apdix, 54-64, indicate that Embassy sought leave to file an
amended complaint (App. 55) following the order of dis¬
missal (App. 53) of December 4, 1952. Appellees opposed
(App. 64) on the ground that the matters recited in the
proposed amended complaint had already been passed upon
by the Court below, and, further, the motion for leave to
file the amended complaint would not lie after entry of the
final order.
Embassy submits that if the matters charged in the
amended complaint were noticed in Paragraph 49 of the
original complaint, the Court below erred in dismissing this
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claim which was admitted on the motion to dismiss the bill
and this cause must be reversed. In any event we submit
the Court below committed prejudicial error in denying
Embassy leave to file the amended complaint.
The proposed amended conmplaint was essentially an
attack on certain mandatory requirements involved in the
farm scoring ratings of Appellees and maintained that they
were arbitrary, capricious, discriminatory, unreasonable
and unconstitutional. Non-compliance with these manda¬
tory requirements precluded the procurement of a permit.
Appellees maintained (App. 74) that the scope of this claim
was covered in Paragraph 49 of the complaint (App. 13)
and had already been passed on by the Court below. The
point is that whether the original complaint plead that the
said mandatory scoring requirements were arbitrary and
not reasonably related to effecting the police power purpose,
or whether the amended complaint so alleges, the fact is
that the Court below did not pass on the question. Even if
a District farm permit is required under the statute, an
independent question is presented if permits are not pro¬
curable because of wrongful requirements of Appellees.
Under Federal Rule 15(a) a party has the right to amend
once as a matter of course before any responsive pleading
is filed by the other party. While a motion to dismiss is not a
responsive pleading, nevertheless after judgment is entered
on this motion, certain courts have refused to allow a party
plaintiff to amend as a matter of right. Kelly v. Delaware
River Joint Comm., 187 F. 2d 93 (CCA 3); Keane Lumber
v. Leventhal, 165 F. 2d 815, 823, (CCA 1,1948); Fedderson
Motors v. Ward, 180 F. 2d 519, 523 (CCA 10,1950); United
States v. Neicbury, 123 F. 2d 453, 454 (CCA 1); Stephens
v. Reed, 121 F. 2d 696 (CCA 3rd, 1941); Von Wedel v.
McGrath, 100 F. Supp. 4&4> 436, (D.C. N.J. 1951).
However, it has been held under the Federal Rules, “the
granting or denial of an application to amend is within the
discretion of the trial judge, whose ruling will not be dis¬
turbed on appeal unless there has been an abuse of discre-
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tion.” Wittmayer v. United States, 118 F. 2d 808, 809
(CCA 9,1941). This brings us to the question whether the
denial of an application to amend which was made within
16 days after the filing of a motion to dismiss and where
the order dismissing the complaint was entered only 10 days
after the motion to dismiss without allowing the plaintiff
to make oral argument, constitutes an abuse of discretion.
The motion for leave to amend was filed six days after
entry of the order of dismissal.
The mere fact that judgment has been entered on the
motion to dismiss does not deprive the trial court of the
power to allow amendment nor does it alone constitute a
valid basis upon which the court in its sound discretion may
predicate a denial of the application to amend. In Feverstein v. Zukor, 174 F. 2d 371, (CCA 2, 1949), the case was
remanded to determine under all the circumstances of the
case whether the plaintiffs should be permitted to amend,
notwithstanding the District Court had entered a judgment
of dismissal. Judge Clark, concurring, indicated that the
terms of Federal Rule 60(b) must be complied with. This
rule, in addition to five enumerated situations, allows the
trial court to relieve a party from a judgment for “any ...
reason justifying relief.’’ The Supreme Court in Klapprot
v. United States, 335 U.S. 601, 615 held that this clause
“vests power in courts adequate to enable them to vacate
judgments whenever such action is appropriate to accom¬
plish justice.”
In Carroll v. Pittsburgh Steel Co., 103 F. Supp. 788, the
court held “. . . under rule 15 governing the granting of
leave to file amendments . . . the primary question for the
Court to consider in the exercise of the discretion vested in
it is 'whether the allowance of the amendment will work
injustice upon any of the parties. In resolving the question,
timeliness of the motion is one of the elements which should
be considered. . .
However, the fact that motion follows
the entry of judgment is not decisive, although it is cer¬
tainly important and material.”
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In Hirshhorn v. Mine Safety Appliance Co., 101 F. Supp.
549, cited as the basis for the Carroll Case, supra, the court
also held a ‘ ‘ proposed amendment... must also be allowed
for the reason it represents merely a change in a factual
allegation without changing the general claim or claims for
relief asserted.”
Since the denial of the application to amend in the Court
below was made without express reasons, we are forced to
speculate. However, in the light of the cases cited and the
vast number of cases which have held that amendments are
to be liberally granted, it is apparent that under all the
circumstances of this case, the trial court abused its dis¬
cretion in denying the motion for leave to amend. Compare
Christensson v. Hogdal, 199 F. 2d 402 (CCA D.C., 1952);
Mayflower Hotel Stock P.C. v. Mayflower Hotel Corp., 84
U. S. App. D.C. 275, 277; 173 F. 2d 416, 417.
The significance of the claim of arbitrariness in the farm
permit scoring system by use of mandatory requirements
is clear. When the Milk Act of 1925 was for debate in the
Congress as S. 2803, the following interesting colloquy oc¬
curred on the floor:
“Mr. White of Kansas: If it were required that the
buildings should conform to a certain standard, then
there are standard buildings that are erected by many
dairymen who are in the business continually, and yet
they may not be uniform to a particular standard.
Other conditions might be very satisfactory, so far as
the health of the animals is concerned, and if the com¬
mission requires conformation to that standard of
buildings they might put the producer out of business.”
“Mr. Keller: I do not think that is possible, because we
apply the average by percentage. The man may not
have a well-constructed barn, but he may have a very
sanitary barn, and the average gives him a chance.”
(Emphasis supplied) (Vol. 66, Part 4, Page 3329,
Congressional Record)
The foregoing excerpt from the debate points up the
abuse involved in not allowing Embassy to offer proof under
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Paragraph 49 of the complaint and in denying leave to file
an amended complaint.
CONCLUSION

Embassy asks this Court to remand the cause with direc¬
tions to the Court below that a preliminary injunction be
entered against the Appellees, and each of them, restraining
them from prohibiting Embassy from bringing milk into
the District of Columbia wThich is State and United Public
Health Service approved where the said milk is to be proc¬
essed in the District of Columbia and then distributed for
consumption without the District.
This Court is also asked to direct the Court below to
reinstate the complaint and to order the amended complaint
filed.
Respectfully submitted,
Robert E. Lynch,

Bowen Building,
Washington, D. C.
Nicholas J. Chase,

Wyatt Building,
Washington, D. C.
Attorneys for Appellant.
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Complaint for Temporary and Permanent Injunction and
Declaratory Judgment
(Injunction to restrain the defendants from interfer¬
ing with plaintiff’s right to import milk, and, in the
alternative, a mandatory injunction to require the
defendants to issue a permit to the plaintiff to import
milk and for declaratory judgment)
The plaintiff respectfully shows unto the Court as fol¬
lows:
1. The Embassy Dairy, Inc., is a corporation organized
under the laws of the State of Delaware and is a distribu¬
tor and processor of milk in the District of Columbia and
elsewhere. The said corporation is in an actual contro¬
versy with the defendants and each of them, and this Court
has jurisdiction by reason of the general equity powers as
well as under the Federal Declaratory Judgment Act.
2. The defendants 1,2 and 3, constitute the Board of Com¬
missioners of the District of Columbia and as such pro¬
mulgate rules and regulations governing the pro2
duction, handling and sale of milk as defined and
limited in the Milk Act of 1925.
3. The defendant 4 is the Director of Health for the Dis¬
trict of Columbia and as such recommends to the Board
of Commissioners rules and regulations for the production,
processing and sale of milk for the District of Columbia,
and has as part of his duties the supervision of inspectors
who check farms producing milk, as well as the plants
processing and selling the milk.
4. The plaintiff is now and has been for a great number
of years a processor and distributor of fluid milk and cream
and other dairy products for consumption in the District
of Columbia and the Metropolitan Area, and has built
up a profitable business. Its investment in land, buildings,
equipment, business and good will exceeds one million dol¬
lars.
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5. The plaintiff has in the past, has now, and expects in
the future, if given relief by this Court, to have substantial
contracts for the supply of fluid milk for consumption by
branches of the Armed Services of the United States of
America, and other customers outside of the District of Co¬
lumbia.
6. The production, shipping, processing, and distribu¬
tion of fluid milk and cream and kindred products in the
District of Columbia is controlled by the Act of Congress
of February 25, 1925, District of Columbia Code, 1951 Edi¬
tion, Title 33, 301-322, hereinafter referred to as the Milk
Act of 1925, and such reasonable rules and regulations
promulgated by the Commissioners of the District of Co¬
lumbia pursuant thereto.
7. That the Commissioners of the District of Columbia
have promulgated rules and regulations purportedly pur¬
suant to the said Milk Act of 1925, reference to w’hich is
hereinafter made.
3

8. That prior to the year 1942 the farms of milk
producers shipping fluid milk and cream to District
of Columbia processors for sale in Washington and the
Metropolitan Area were inspected by District of Columbia
Health Department inspectors.
9. In the year 1942 the Commissioners, upon the request
of the Maryland and Virginia Milk Producers Association
and several processors, permitted all of the local proces¬
sors, including the plaintiff, to receive for processing and
sale in the District of Columbia and elsewhere, milk and
cream from milk producers or plants which were inspected
and approved by the Health Department authorities of the
State in which they were located. This arrangement con¬
tinued until October, 1950.
10. Notice was sent to the plaintiff and other local milk
processors on, to wit, December 27, 1949, that the importa¬
tion of State inspected milk and cream would not be per¬
mitted subsequent to June 30, 1950.
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11. Thereafter the time or date for the effectiveness of
this ban on State inspected milk and cream was extended
from time to time.
12. The District Commissioners, in June 1950, held hear¬
ings on the question whether they should permit the con¬
tinued importation of State inspected and licensed milk and
cream.
13. The Maryland and Virginia Milk Producers Asso¬
ciation, hereinafter referred to as the Association, is a co¬
operative of milk producers in this area and was the prin¬
cipal, if not the only, party urging and insisting that the
defendants prohibit local processors from receiving State
inspected and licensed milk and cream.
4

14. The Association supplies approximately 85%
to 90% of the milk shipped to processors in the Dis¬
trict of Columbia Metropolitan Area.

15. In June 1950, after the hearings referred to in para¬
graph 12, the Corporation Counsel for the District Com¬
missioners wrote an opinion maintaining that the importa¬
tion of State inspected and licensed milk was illegal.
16. The Assistant Corporation Counsel who was spe¬
cially assigned to handle milk hearings and regulations was
and is a member of the Association.
17. On October 18, 1950, the Commissioners of the Dis¬
trict of Columbia, on the recommendation of the Director
of Health, ordered that the importation of State inspected
and licensed milk and cream be discontinued on October 31,
1950. The Commissioners referred to State inspected milk
in this Order as so-called emergency milk.
18. On October 26, 1950, the Commissioners, on the rec¬
ommendation of the Director of Health, rescinded their
Order of October 18, 1950 in part and ordered:
11 That

milk or cream may be brought into the District
of Columbia from unlicensed sources for distribution
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to consumers outside of the District of Columbia. Such
milk and cream must, however, be pasteurized and
processed separately from milk and cream brought
into the District of Columbia for distribution to con¬
sumers in the District of Columbia.”
19. The language “unlicensed sources” as contained in
the aforementioned Order was intended to mean milk and
cream from State inspected, approved and licensed milk
producers.
20. Subsequent to October 26, 1950, the plaintiff and,
upon information and belief, other processors in the Dis¬
trict of Columbia have imported substantial quantities of
milk in accordance with the Order of the Commissioners
dated October 26, 1950.
5

21. On February 25, 1952, the defendant Seckinger advised the plaintiff that subsequent to April
1,1952 all milk received by the plaintiff for processing and
distribution from State approved producers in accordance
with the Order of October 26, 1950, should comply with at
least a ninety (90) per cent compliance rating as outlined
by the United States Public Health Service and must be
received at the processing plant in the raw state and show
no evidence of partial or complete pasteurization or be
heat-treated in any manner.
22. Subsequent to April 1, 1952, the plaintiff received,
processed and sold large quantities of milk which complied
with the directive of defendant Seckinger as hereinbefore
set forth.
23. However, on May 22, 1952, the Commissioners of the
District of Columbia ordered that all shipments of milk
and cream permitted to be received by plaintiff and other
Washington processors in accordance with the terms of the
Commissioners’ Order of October 26, 1950 must cease and
terminate on October 31, 1952.
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24. On September 30, 1952, the District Commissioners
amended their Order of May 22,1952, described in the pre¬
ceding paragraph, by striking out the date “October 31,
1952” and inserting in lieu thereof “November 30, 1952”.
25. That on November 13, 1952, the defendant Commis¬
sioners by vote of two to one refused to extend the Order
permitting the plaintiff and other local processors from
importing milk and cream beyond November 30, 1952, un¬
less it was received from milk producers whose farms were
inspected by the District of Columbia Health Department
and who have permits from the District of Columbia Health
Department.
6

26. In excess of one hundred million (100,000,000)
gallons of milk were received by District of Co¬
lumbia processors, including the plaintiff, from milk pro¬
ducers shipping State inspected and/or U. S. Public Health
Service approved milk between 1942 and November 1,1952,
and there was never one instance of milk-borne disorder or
disease traceable thereto, according to the defendant Seckinger.
27. Most, if not all, of the orders or directives hereto¬
fore mentioned which have been promulgated by the Di¬
rector of Health or Commissioners used the words “un¬
licensed source” in referring to the supply of milk. The
defendant Director of Health knows, and the defendant
Commissioners should know, if they investigated and gave
any serious study to the subject, that milk imported by the
plaintiff and other local processors did not come from “un¬
licensed sources”. The supply was received from milk pro¬
ducers in States where the production and handling of milk
on the farm was under the supervision, direction, inspec¬
tion and approval of the State Public Health authorities
of the State in which the producer or plant was located,
and the producers were licensed by the said State Public
Health authorities to produce and sell milk. In some in¬
stances the supply of milk was also approved or certified
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by the United States Public Health Service in accordance
with the Public Health Service Code 220.
28. Plaintiff presently has contracts to supply fluid milk
and cream to installations of the Armed Services which
are located outside of the District of Columbia; that
7
it was unable to bid on recent proposals submitted
by the various branches of the Armed Services to
supply milk and cream in the future for the reason that it
had no certain means of obtaining its supply of milk to ful¬
fill such orders or bids because of the Order of defendant
Commissioners prohibiting it from receiving in its Wash¬
ington plant, for processing and delivery thereafter, of
milk and cream, even though produced, handled and cer¬
tified by the State in which the producer is located, and also
checked and certified by the United States Public Health
Service in accordance with its Public Health Code 220.
29. That the handling of Armed Services contract milk
constitutes a substantial portion of plaintiff’s business and
the plaintiff will in the future be unable to bid upon such
contracts for the reasons described in the preceding para¬
graphs.
30. Plaintiff contends it has a right to continue to pur¬
chase, process and sell its supply of milk from State li¬
censed and United States Public Health approved pro¬
ducers of clean, pure and wholesome milk and cream, and
alleges that milk and cream which is produced in accord¬
ance with and under the supervision and direction of the
Health Department of the State of Maryland and certified
by the United States Public Health Service Code 220, is
pure, clean, wholesome milk and cream and is equal to or
superior in quality to that produced, certified and licensed
by the District of Columbia Health Department.
8

31. Plaintiff is now receiving milk for supplying
the Armed Services and customers outside of the
District of Columbia from a corporate affiliate, the Green
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Spring Milk Company at Queenstown, Maryland, and said
company receives its supply of milk from milk producers in
the State of Maryland. Both the milk producers and the
plant of the Green Spring Milk Company are inspected and
licensed by the State of Maryland Health Department. In
addition, both the milk producers and the Green Spring
Milk Company plant have been inspected by the United
States Public Health authorities and the milk producers
received a rating from the United States Public Health
Service of 95.2% and the plant received a rating of
98.95%, or an average score of 97.7%. These are among
the highest ratings in the entire Country. A score of 90%
or better is recognized by leading health authorities in
the Country, as well as by the United States Public Health
Service, as being a high and satisfactory rating and consti¬
tutes Grade A milk. Plaintiff uses this milk and cream to
fulfill its contracts with installations of the Armed Services
and customers outside the District of Columbia.
32. The Public Health Service Ordinance and Code has
been adopted by more than fifteen hundred (1500) munici¬
palities and three hundred sixty-seven (367) counties in
thirty-eight (38) states and Alaska. It is also the basis of
milk sanitation laws and regulations in thirty-two (32)
states. In excess of sixty million (60,000,000) persons are
protected by the milk ordinance and code of the United
States Public Health Service, which code was first de¬
veloped jointly by the dairy and related industries, to¬
gether with Federal, State and Local Health Agencies,
more than thirty (30) years ago and has been constantly
improved since that time.
9

33. The United States Public Health Code also
rates the Health Department of the state or city on
both its health regulations and the enforcement of the
regulations. In 1952, the Health Department of the State
of Maryland received a rating of 91.5% on its regulations
and enforcement program. The District of Columbia
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Health Department was in 1951 the subject of a survey by
the United States Public Health Service of its health regu¬
lations and the enforcement thereof and, according to in¬
formation and belief, received a rating of approximately
50%. Subsequent to the summer of 1951, the defendant
Seckinger sent members of his staff for a special training
course conducted by the United States Public Health Serv¬
ice relating to the production and handling of milk supply.
34. The provisions and requirements of the health laws
and regulations of the State of Maryland and the pro¬
visions and requirements of the United States Public
Health Code afford every necessary and essential protec¬
tion of the public health and the public interest in the pro¬
duction, handling, processing, and delivery of milk and
cream, and they afford protection equal or superior to the
provisions of the Milk Act of 1925 and the Commissioners’
regulations thereunder.
35. The plaintiff receives a substantial part of its supply
of milk and cream from producers who are inspected and
licensed by the District of Columbia Health Department.
36. The plaintiff also receives a substantial supply of
milk at the present time from the Green Spring Milk Com¬
pany, as set forth in Paragraph 31. It needs this addi¬
tional supply of milk to continue its business and fulfill its
contracts and in order to be in a position to bid on future
contracts for the supply of milk to the Armed Services.
37. That the plaintiff alleges that it is subject to crim¬
inal prosecution, as well as the loss of its permit to
10
process and sell milk in the District of Columbia, if
it continues to receive milk from the Green Spring
Milk Company of Queenstown, Maryland, subsequent to
November 30,1952.
38. That the plaintiff has no other adequate source of
supply of milk to fulfill such contracts except the possibility
of purchasing milk from the Maryland and Virginia Milk
Producers Association.
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39. That the said Association presently supplies proc¬
essors located in the State of Maryland at a lower rate and
price than it would charge processors in the District of
Columbia, and said Maryland processors bid in competition
with the plaintiff on milk for the Armed Services.
40. That the last time the plaintiff attempted to deal with
said Association, said Association officials stated that they
would not give plaintiff a written contract to supply plain¬
tiff with a definite amount of milk.
41. That prior to 1942 the said Association had made a
written contract to supply the plaintiff with certain quan¬
tities of milk and thereafter breached its contract with the
plaintiff in that it refused to supply it with the quantities
of milk that it had agreed to furnish and that it was neces¬
sary for this plaintiff to seek the aid and relief of this
Court to secure performance of said contract.
42. The plaintiff objects to purchasing its supply of milk
from the Maryland and Virginia Milk Producers Associa¬
tion on the further ground that several years ago, accord¬
ing to the sworn testimony of a member of this bar (a for¬
mer Commissioner of the District of Columbia) in a pro¬
ceeding in this Court in which this plaintiff was not a
party, it was stated that the said Association agreed with
at least one of plaintiff’s local competitors to absorb any
loss that the said competitor sustained in under11
bidding the plaintiff with customers that it supplied
with milk and cream. Plaintiff says that such con¬
duct was aimed at destroying its business. Further, the
said Association has been involved in recent years in cer¬
tain criminal anti-trust proceedings and plaintiff does not
deem it in its best business interests to be identified there¬
with.
43. The defendants are using as an excuse for their ac¬
tion of November 13, 1952, that the Corporation Counsel
for the District of Columbia rendered an opinion in June
1950 that it was not in accordance with the Milk Act of
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1925 to permit milk or cream to be received into the District
of Columbia unless the same was received from a producer
whose farm was inspected by a District of Columbia Health
Department inspector. This opinion is unsound both in
law and in fact
44. That the inspection of the milk producer’s farm is
but one of the many factors entering into the production of
pure, wholesome milk.
45. That the inspection service of the milk producer’s
farm under laws and regulations of the State of Maryland
and the law and code of the United States Public Health
Service is equal or superior to that required by the de¬
fendants.
46. That the defendants accept the certificate of other
private or public agencies in the other various steps in¬
volved in the production, processing and sale of milk and
cream. The certificate so accepted by the defendants from
others is in matters of substance equal or greater in im¬
portance to that of farm inspection.
47. Plaintiff states that the defendants, the District
Commissioners, and defendant Seckinger, have subsequent
to June 1950, when the opinion mentioned in the preced¬
ing paragraphs (15 and 43) was rendered, authorized and
permitted by several separate orders, promulgated at dif¬
ferent times, processors in the District of Columbia
12
to receive milk and cream from sources not inspected
by District Health Inspectors, and have therefore
recognized and affirmed administratively the right of the
plaintiff to import milk and cream in accordance with the
various orders and regulations entered and passed by the
defendants subsequent to June 1950.
48. Plaintiff recognizes that milk and cream which is
impure or unwholesome should not be permitted to be re¬
ceived for processing and sale within or without the Dis¬
trict of Columbia. To the plaintiff’s knowledge, the de-
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fendant Seckinger lias never contended that the milk
cream authorized and permitted to be imported into
District of Columbia by processors since 1942 was
clean, pure and wholesome. The presumption is to
contrary.

and
the
not
the

49. That any provision of the Milk Law of 1925, herein¬
before referred to, or regulations promulgated thereunder,
which require inspection of the milk producers by an in¬
spector from the District of Columbia Health Department,
bears no substantial relation to the protection of the pub¬
lic health or safety and is, therefore, null and void, where
the inspection and licensing of the milk producer is as
herein described both by the State of Maryland and the
United States Public Health Service.
50. That the laws and regulations governing the produc¬
tion, handling and distribution of milk by the State of
Maryland, as well as the terms, provisions and require¬
ments of the United States Public Health Service Code 220,
provide complete, adequate and safe supply of milk and
the milk produced and handled under such laws and regula¬
tions is equal or superior to that produced under the Dis¬
trict of Columbia law and regulations.
51. That the order complained of herein unlawfully
burdens and interferes with interstate commerce and is a
clear usurpation of power by the Commissioners.
13

52. That plaintiff will be irreparably injured in its
business and property rights unless immediate
equitable relief is afforded by the Court.
53. The defendants currently permit a Maryland proc¬
essor purchasing milk and cream from the Association as
set forth herein to sell the same in the District of Columbia
to such Federal institutions as Walter Reed Hospital and
St. Elizabeth’s Hospital, even though the products do not
come from producers under District of Columbia inspec¬
tion.
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54. The plaintiff, because of the lower price differential
given to the Maryland processors by the Association, can¬
not compete with the said Maryland processors in bidding
on contracts to supply the Armed Services or other cus¬
tomers.
55. The plaintiff states that it is entitled to import and
process for distribution within and without the District of
Columbia pure, clean, wholesome milk and cream as here¬
inbefore described, and the denial of such right as detailed
in this Complaint is a deprivation of its right to engage in
a lawful business, is in violation of the provisions of the
due process, equal protection and interstate commerce
clauses of the Constitution, is an unlawful restraint on trade
and business, and is an artificial, discriminatory, unnec¬
essary, oppressive and capricious trade barrier.
56. Plaintiff states that it will suffer temporary and
permanent irreparable loss and damage in that, among
other things, it will be unable to bid on contracts for the
supply of milk for the Armed Services and other custom¬
ers outside the District of Columbia, which constitutes a
substantial part of its business; that it will be denied the
right to deal with producers who have been shipping milk
and cream to the District of Columbia market for manv
years and to this plant for a considerable period of
14
time; that it will be forced to deal with persons who
have attempted to seriously injure its business; and,
that it will be denied the right to secure a supply of Grovernment-approved milk from its own qualified corporate
affiliate and other qualified sources.
Wherefore,

the plaintiff prays as follows:

1. That the defendants and each of them be ordered and
directed by the Court, pending final hearing, to permit and
authorize the plaintiff to receive and process in its plant,
for general distribution within and outside of the District
of Columbia, milk and cream meeting the requirements of
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the State of Maryland and of the United States Public
Health Code.
2. In the alternative, that the defendants be ordered and
directed by the Court, pending final hearing, to permit and
authorize the plaintiff to receive and process in its plant,
for general distribution to the Armed Services and others
outside the District of Columbia, milk and cream meeting
the requirements of the State of Maryland and of the
United States Public Health Code.
3. That upon final hearing the defendants be perma¬
nently ordered and directed by the Court as herein re¬
quested in Prayers No. 1 or No. 2.
4. And that, in the alternative, a mandatory injunction,
temporary and permanent, be ordered by the Court di¬
recting the defendants to issue a permit to the plaintiff
to receive in its plant located in the District of Columbia,
for processing and general distribution within or without
the District of Columbia, milk and cream meeting the re¬
quirements of the State of Maryland and the requirements
of the United States Public Health Code.
5. In the further alternative, that a temporary and
permanent mandatory injunction be issued direct15
ing the defendants to permit the plaintiff to receive
and process in its plant in the District of Columbia,
for general distribution outside the District of Columbia,
including the Armed Services, milk and cream meeting the
requirements of the State of Maryland and the United
States Public Health Code.
6. That a declaratory judgment be entered herein ad¬
judging that the terms and provisions of the Milk Act of
1925 and the regulations of the defendants pertaining
thereto be construed as permitting the plaintiff to receive
and process in its plant in the District of Columbia, for
general distribution within and outside the District of Co¬
lumbia, milk and cream meeting the requirements of the
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State of Maryland and of the United States Public Health
Service Code, or, in the alternative, that said declaratory
judgment be limited to permitting plaintiff to the proces¬
sing of said milk and cream within the District of Columbia
and the distribution of said milk and cream outside the
District of Columbia.
7. That, in the event the said Milk Act of 1925 and/or
the said regulations of the defendants pertaining thereto,
are not susceptible of such interpretation, that they be de¬
clared unconstitutional, null and void insofar as the same
prevent plaintiff in the District of Columbia from receiv¬
ing, processing and distributing milk and cream meeting
requirements of the State of Maryland and the require¬
ments of the United States Public Health Service Code.
8. And for such other and further relief as to the Court
may seem just and proper.
Embassy Dairy, Incorporated
By James J. Ward

President
E. Lynch,
Robert E. Lynch
821 15th Street, N.W.
Robert

J. Chase
Nicholas J. Chase
Wyatt Building
Washington, D. C.
Attorneys for Plaintiff

Nicholas
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District of Columbia, ss :

James J. Ward, being first duly sworn, states that he is
the President of the Embassy Dairy, Inc., the plaintiff
herein, and states that the allegations and statements con¬
tained herein are true to the best of his knowledge, infor¬
mation and belief.
James J. Ward

James J. Ward

17
Subscribed and sworn to before me this 18th day of No¬
vember, 1952.
(seal)
Evangeline W. Counselman
Notary Public, D. C.
My Commission Expires Dec. 15, 1955.
17

Filed Nov 18 1952

*#•*•#**#*
Motion for Temporary Injunction
Comes now the plaintiff, by counsel, and moves the Court
to issue a temporary injunction restraining and enjoining
the defendants, and each of them, from preventing the
plaintiff from bringing milk and cream from the Green
Spring Milk Company of Queenstown, Maryland, into its
plant located in the District of Columbia for processing
within the District of Columbia and distributing the said
milk and cream within and without the District of Colum¬
bia, or, in the alternative, for processing the said milk and
cream within the District of Columbia and distributing the
same outside of the District of Columbia; provided, how¬
ever, the said milk and cream when imported into the Dis¬
trict of Columbia to plaintiff’s plant meets the require¬
ments of the State of Maryland and the requirements of
the United States Public Health Service Code 220.
18
If the Court should conclude upon the evidence
that affirmative relief is required and appropriate,
plaintiff moves in the alternative that a mandatory injunc¬
tion be issued directing the defendants, and each of them,
to permit the plaintiff to import from the Green Spring
Milk Company of Queenstown, Maryland, milk and cream
for processing within the District of Columbia and dis¬
tribution within and without the District of Columbia, or,
in the alternative to permit the said plaintiff to process the
said milk and cream within the District of Columbia and
distribute the same outside of the District of Columbia;
provided, however, that said milk and cream so imported

18
meets the requirements of the State of Maryland and of
the United States Public Health Service Code 220.
E. Lynch
Robert E. Lynch
Nicholas J. Chase
Nicholas J. Chase
Attorneys for Plaintiff
Robert

Notice
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Filed Nov 18 1952

Please take notice that the foregoing Motion, together
with the Points and Authorities in support thereof, will be
filed on November 18, 1952. If you oppose the granting of
the Motion, you should file such opposition on or before
the 24 day of November, 1952, and furnish a copy of the
same to counsel for the plaintiff.
The Motion will be called for a hearing on the 26 day
of November, 1952.
Robert E. Lynch
Robert E. Lynch
Nicholas J. Chase
Nicholas J. Chase
Attorneys for Plaintiff
The time for answering and the time of
hearing as set forth in the foregoing No¬
tice is approved by the Court this 18 day
of November, 1952.
Luther

W.

Youngdahl

Judge
20

Filed Nov 24 1952

Motion to Dismiss the Complaint
The defendants move the Court to dismiss the complaint.
The ground of this motion is the same as the principal
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ground urged in resistance to the plaintiff’s motion for
temporary injunction—the complaint fails to state a claim
upon which relief may be granted.
More specifically, the complaint, reduced to its simplest
terms, seeks to enjoin the defendants from enforcing a valid
Act of Congress and applying the provisions of same to the
plaintiff, or in the alternative, to compel the defendants to
countenance continued violation of said Act by the plain¬
tiff, as is more fully set forth in the points and authori¬
ties attached hereto.
Vernon E. West

Corporation Counsel, D. C.
21

Oliver Gasch

Assistant Corporation
Counsel, D. C.
A. Beard
Assistant Corporation
Counsel, D. C.

Edward

Attorneys for Defendants
District Building
Washington 4, D. C.
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Filed Nov 25 1952

Notice
Please take notice that the foregoing Motion to Dismiss
the Complaint, together with Points and Authorities in
Support thereof, will be called to the attention of the Court
on November 26th, 1952, contemporaneously with hearing
on the motion for temporary injunction filed herein. Coun¬
sel for defendants will seek hearing and disposition on this
motion at that time, and should you oppose the granting
of this motion you should file such opposition as you de-
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sire on or before said date and furnish a copy of same to
counsel for the defendants.
Vernon E. West

Corporation Counsel, D. C.
Oliver Gasch

Assistant Corporation
Counsel, D. C.
A. Beard
Assistant Corporation
Counsel, D. C.

Edward

Attorneys for Defendants
District Building
Washington 4, D. C.
This motion to dismiss the complaint as set forth above
in the foregoing notice is referred to motions Court No. 2
by the Court this 24th day of November, 1952.
Luther Youngdahl

Judge

•
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Filed Nov 24 1952

Points and Authorities in Opposition to Motion for Tem¬
porary Injunction and in Support of Motion to Dismiss
Complaint

I
The Complaint Fails to State a Claim
Upon Which Relief May Be Granted.

The verbose complaint of the plaintffs, which contains
much immaterial and extraneous matter, in its essence
amounts to this:
Defendant Commissioners have failed to enforce the pro¬
visions of the Milk Act of 1925 (43 Stat. 1004, ch. 3851,
§1 et seq.) with respect to the operations of the plaintiff
during the war emergency period and the years ensuing

21
thereafter; during this period the plaintiff has built up a
profitable business using its local facilities to fulfill con¬
tracts totally unrelated to the needs and protection of local
consumers; this business is dependent upon the continuing
failure of the defendant Commissioners to enforce the pro¬
visions of said Act; by said failure of the defendant Com¬
missioners to enforce the provisions of said Act the
24
plaintiff has acquired a vested right to continue to
violate it; and unless this Court now enjoins the
defendants from enforcing said Act of Congress, the plain¬
tiffs will suffer great damage.
Section 2 of the Milk Act of 1925, §33-302, D. C. Code,
1951 ed., requires that before milk can be sold in the Dis¬
trict or shipped into the District for the purpose of sale in
the District, the farm upon which it is produced must hold
a permit from the Director of Public Health (Defendant
No. 4 herein). Sec. 13 of the same Act sets forth standards
by which the farms upon -which milk for local sale is pro¬
duced shall be graded and scored for permit issuance by
the Health Department, providing that such rating and
scoring shall be done upon score cards created and used by
the Health Department of the District of Columbia.
The Health Officer is authorized to accept the certificate
of various officials who are not subordinate to him with
respect to the physical soundness and freedom from tuber¬
culosis of cattle (Sec. 2 of the Act) and with respect to the
wholesomeness of milk shipped into the District of Columbia
for manufacture into ice cream (Sec. 4 of the Act); but it
does not provide for the delegation of any other duty im¬
posed upon him.
Section 18 of the Act (§33-318, D. C. Code, 1951 ed.)
interdicts the receipt of milk from farms which have not
been issued a permit by the local Director of Public Health
in those local processing or distributing plants which are
licensed by the said Director to distribute or sell at retail
milk for consumption in the District of Columbia.
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Thus, it is obvious that this complaint seeks in effect to
have this Court do nothing more or less than issue this
plaintiff a license to violate the law of this jurisdiction as
promulgated by an Act of Congress.
25
The plaintiff alleges in paragraph 49 of the com¬
plaint that the foregoing three provisions of the Act
of Congress in combination bear no substantial relation to
the protection of the public health or safety. This charge
requires an answer.
Milk is a food product which is unique in its properties
and characteristics and which is not analogous to any other
foodstuff. The preservation of public health requires that
restrictions and precautions be taken with relation to its
processing which are unnecessary in the dissemination of
other food products. Milk is an extremely volatile sub¬
stance, a good culture for bacterial growth and subject to
rapid chemical deterioration. Science has not yet discovered
a commercially feasible way by which the chemical and
physical properties of milk can be held in status quo for an
indeterminate period. Consequently the quality of milk,
unlike canned fruits, vegetables, dried and other foods,
cannot be judged at the point of destination by a quality
determination made at the point of origin.1
Neither can milk be compared successfully with other
perishable foodstuffs. In a sense the milk from each in¬
dividual cow is a separate product; every time the milk
from a diseased cow is mingled or blended 'with other milk
the source of the infection or disease becomes more difficult
to trace. Although there were 928 milk-borne epidemics
in the United States between 1923 and 1944, causing 787
deaths and almost 38,000 reported illnesses, relatively little
public health information is available to indicate that a
particular cow, a particular herd or a particular person was
i For example, local milk regulations, which are considered quite stringent in
relation to those in force in many other jurisdictions, provide for tolerance
in bacterial content of 100,000 bacteria per cubic centimeter between the
time milk is received at a pasteurizing plant or collecting station and the
time it is pasteurized (Sec. IV—C„ local milik regulations promulgated Aug.

,

.)

3 1950
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the original source of any of these outbreaks.2 On
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the other hand, the original source and identity of a
perishable product such as meat, for example, can
be traced with reasonable certainty.
There is another marked differentiation between milk and
other perishables. Protein decomposition in most perish¬
ables usually is readily determined by the visual an<l ol¬
factory senses. Once destroyed, the palatability of most
perishables remains destroyed. The decomposition of milk
is more subtle. Milk can be adulterated with manure and
other foreign matter, bacteria can be permitted to thrive
in it, and it can be permitted to decompose sufficiently to
impair its taste without destroying its potential for mar¬
ketability ; for it can be strained, pasteurized, clarified and
otherwise treated with combinations of heat and pressure
so that its taste and color do not reveal its true character,
concealing as well from the casual chemical analysis its
true toxic content.
The best method, therefore, by which a municipal health
officer may protect the health of the consumers in his juris¬
diction is to have personal supervision over every cow and
every herd producing milk in the milk shed supplying his
locality. Likewise, it is the only system through which the
consumers may hold him personally responsible for defi¬
ciencies in the quality of the milk supplied them.
The relationship between the provisions of the Act of
Congress of which plaintiff complains and the public health
of the community is substantial, direct, practical, expedient,
and logical.
Decided legal precedents are consonant with the views
expressed above. For example, at 18 A.L.R. 236 it is
reported:
“Milk is a food in more general use than perhaps
any other one article. It is a sensitive food, very easily
2 Tobey: The Legal Aspects of Milk Sanitation. 2d ed., 1947, page 9.
This author reports one disastrous epidemic of typhoid fever which occurred
in Montreal in 1927 causing 537 deaths and over 5,100 illnesses which were
traceable to one typhoid carrier engaged in the processing of milk after its
pasteurization.
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contaminated, and therefore all the regulations which,
under the police power, may be made to preserve the
purity of food, are properly utilized in the case of milk.
• * • But the fact is that there is scarcely an exception
to the rule that the courts will sustain, as a police
measure, practically every regulation which is said by
the health board to be necessary to the protection of
milk as food. * * • The uniformity of the rule uphold¬
ing regulations regarding the production and sale of
milk is shown by the following decisions:
“United States.—Hebe Co. v. Calvert (1917) 246
Fed. 711; New York ex rel. Lieberman v. Van De Carr
(1905) 199 U. S. 552, 50 L. ed. 305, 26 Sup. Ct. Rep. 144,
affirming (1903) 175 N. Y. 440, 108 Am. St. Rep. 781,
67 N. E. 913; St. John v. New York (1906) 201U. S. 633,
50 L. ed. 896, 26 Sup. Ct. Rep. 554, 5 Ann. Cas. 909.’ ’

The requirement that producers and processors of milk
be required to submit to personal inspection and to operate
under Health Department permit is a proper exercise of
the police power. Miller v. Williams (1935), D.C. Md., 12
F. Supp. 236; Newport v. Highland Dairy Co. (Ky. 1942),
164 S.W. 2d 818; State v. Nelson (Minn. 1896), 68 N. W.
1066; Asheville v. Nettles (N. C. 1913), 80 S. E. 236; North
v. Portland (Ore. 1927), 261 P. 895; Hill v. Fetherolf (Pa.
1912), 84 A. 677; State ex rel. Lowry v. Davis (Tenn. 1910),
1 Tenn. C.C.Al. 550.
The Supreme Court in the case of New York ex rel.
Lieberman has supplied direct authority for the proposition
that the Act of Congress here involved is sound in its con¬
ception and a reasonable exercise of the authority vested
in the Congress.
“ * * * That this court will not interfere because the
states have seen fit to give administrative discretion
to local boards to grant or withhold licenses or permits
to carry on trades or occupations, or perform acts
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which are properly the subject of regulation in the
exercise of the reserved power of the states to protect
the health and safety of its people, there can be no
doubt. * • *
i 1 These cases leave no doubt the proposition that the
conferring of discretionary power upon administrative
hoards to grant or withhold permission to carry on a
trade or business which is the proper subject of regu¬
lation within the police power of the state is not vio¬
lative of rights secured by the 14th Amendment.
There is no presumption that the power will be arbi¬
trarily exercised, and when it is shown to be thus
exercised against- the individual, under sanction of
state authority, this court has not hesitated to interfere
for his protection, when the case has come before it in
such manner as to authorize the interference of a Fed¬
eral court. * * *
“In such cases it is the settled doctrine of this court
that no Federal right is invaded, and no authority exists
for declaring a law unconstitutional, duly passed by
the legislative authority, and approved by the highest
court of the state. Nor do we think there is force in
the contention that the plaintiff in error has been denied
the equal protection of the laws because of the allega¬
tion that the milk business is the only business dealing
in foods which is thus regulated by the sanitary code.
All milk dealers within the city are equally affected by
the regulations of the sanitary code. It is primarily
for the state to select the kinds of business which shall
be the subject of regulation, and if the business affected
is one which may be properly the subject of such legis¬
lation, it is no valid objection that similar regulations
are not imposed upon other businesses of a different
kind. * * * ” (Italics supplied.)

Although defendants are perfectly willing to make known
to this Court the historical background and the reasons
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motivating both the legislative action of Congress and their
conduct in connection therewith, it is, of course, by law
incumbent upon the plaintiff to demonstrate to the satis¬
faction of the Court by allegation of fact the necessary
and inescapable conclusion that the legislation of Congress
and the regulations promulgated thereunder which may be
material are without foundation in reason, arbitrary and
capricious. This, of course, it has not done.
“ * # * When such legislative action ‘is called in
question, if any state of facts reasonably can be con¬
ceived that would sustain it, there is a presumption of
the existence of that state of facts, and one who assails
the classification must carry the burden of showing by
a resort to common knowledge or other matters which
may be judicially noticed, or to other legitimate proof,
that the action is arbitrary.’ Borden's Farm Products
Co. v. Baldwin, 293 TJ. S. 194, 209. The burden is not
sustained by making allegations which are merely the
general conclusions of law or fact.”
Pacific States Co. v. White, 296 XJ.S. 176,185.
“And whatever inferences might once have been
drawn from language in those cases, it is now clear that
a bill to set aside an administrative order cannot with¬
stand a motion to dismiss ‘if any state of facts reason¬
ably can be conceived that would sustain’ the order.”
Leventhal v. District of Columbia, 100 F. 2d 94, 97.
“All general principles relating to the presumptions
of validity surrounding legislation and to the duty of
the courts to uphold legislative action if possible apply
with particular emphasis to exercises of the police
power. The constitutionality of such measures is pre¬
sumed, and it must also be presumed that the legisla¬
ture has carefully investigated and determined that the
interests of the public require such legislation, for the
courts are reluctant to attribute a want of good faith
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in the exercise of the power. Moreover, it is their
duty to sustain police measures unless such are clearly,
plainly, and palpably in violation of the Constitution.
It is not enough that the case is a doubtful one; the
act must be so clearly unreasonable that the court can
say that no fair-minded man can think it reasonable.
An earnest conflict of serious opinion does not suffice
to bring such an act within the range of judicial cog¬
nizance. * * * ”
11 Am. Jur. 1088-1089,

§306.

“There is a strong presumption that public officers
exercise their duty in accordance with law. Injunction
will not issue to restrain official conduct without a clear
showing of an abuse of lawful duty or wrongful usurpa¬
tion of power.’’
Laughlin v. Cummings, 70 App. D. C. 194.
In seeking the dismissal of the complaint the defendants
do not rely upon the failure of the plaintiff to set forth
sufficient facts to establish that the action of Congress or
that their action was arbitrary or capricious. The purpose
of the law and the interests of the defendants are concerned
only with the preservation of public health; the interests of
the plaintiff are solely commercial. The defendant Director
of Public Health, and every sensible health officer, desires
to regulate the milk supply of his locality under regulations
requiring the highest reasonable quality standards. Those
producers of milk of the highest quality for selfish interests
naturally stand behind him. Those who produce milk of in¬
ferior quality and those who desire to distribute it in a highquality market at a competitive advantage likewise for
selfish interests oppose the desires of the municipal officials.
The conflict, and the propriety of public officers in attempt¬
ing to maintain a quality market has been clearly and suc¬
cinctly set forth by Mr. Justice Reed in the case of United
States v. Rock Royal Co-operative, 307 U.S. 533, 549, 83
L. ed. 1446, 1457:
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“The problems concerned with the maintenance and
distribution of an adequate supply of milk in metro¬
politan centers are well understood by producers and
handlers. In the milk-shed and marketing area of metro¬
politan New York these problems are peculiarly acute.
It is generally recognized that the chief cause of fluctu¬
ating prices and supplies is the existence of a normal
surplus which is necessary to furnish an adequate
amount for peak periods of consumption. This results
in an excess of production during the troughs of de¬
mand. As milk is highly perishable, a fertile field for
30 the growth of bacteria, and yet an essential item of
diet, it is most desirable to have an adequate production
under close sanitary supervision to meet the constantly
varying needs. The sale of milk in metropolitan New
York is ringed around with requirements of the health
departments to assure the purity of the supply. Only
farms with equipment approved by the health authori¬
ties of the marketing area and operated in accordance
with their requirements are permitted to market their
milk. * * * Since all milk produced cannot find a ready
market as fluid milk in flush periods, the surplus must
move into cream, butter, cheese, milk powder and other
more or less nonperishable products. Since these manu¬
factures are in competition with all similar dairy prod¬
ucts, the prices for the milk absorbed into manufactur¬
ing processes must necessarily meet the competition of
low-cost production areas far removed from the metro¬
politan centers. The market for fluid milk for use as
a food beverage is the most profitable to the producer.
Consequently, all producers strive for the fluid milk
market. It is obvious that the marketing of fluid milk
in New York has contacts at least with the entire na¬
tional dairy industry. The approval of dairies by the
Department of Health of New York City, as a condition
for the sale of their fluid milk in the metropolitan area,
isolates from this general competition a well recognized
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segment of the entire industry. Since these producers
are numerous enough to keep up a volume of fluid milk
for New York distribution beyond ordinary require¬
ments, cut-throat competition even among them would
threaten the quality and in the end the quantity of
fluid milk deemed suitable for New York consumption.
Students of the problem generally have apparently
recognized a fair division among producers of the fluid
milk market and utilization of the rest of the available
supply in other dairy staples as an appropriate method
of attack for its solution. * * * ”
The factors influencing the milk market in New York at
the time of this opinion are indistinguishable from those in
effect in the District of Columbia at the present time.
Further, the Milk Act of 1925 was the product of years of
study of local milk conditions by both local health authori¬
ties and many members of Congress as it was then con¬
stituted. These men were no doubt “students of the prob¬
leb” as contemplated by Mr. Justice Reed; for they reached
the conclusion expressed in the Act that the fluid market in
the District of Columbia should be limited to high-quality,
personally supervised sources and that the inferior grades
of milk would be barred from the fluid market and forced to
seek their outlets in the field of dairy staples, among them
butter, cheese, milk powder, and ice cream.
Since is has been conclusively demonstrated that the Milk
Act of 1925 is a reasonable exercise of the sovereign police
power reposed in the Congress, plaintiff’s only other ground
for attacking the enforcement of that Act is to assert
31
that the doctrine of estoppel may be invoked against
the defendants to authorize its continued operations
in violation of the Act.
No such principle of law exists. There is no doctrine by
which a state, municipality, or its officers may through
application of estoppel be compelled to do an act expressly
forbidden by law. Wall v. Monroe County, 103 U. S. 74, 26
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L. Ed. 430; Berry v. District of Columbia, 32 App. D. C.
96; Rio Piedras v. Serra G. <& Co., 65 F. 2d 691. Neither
is there any theory by which the neglect of public officials
to enforce a statute may be pleaded to render the statute
inoperative against one who has violated it, thus extending
him immunity, or, to put it another way, granting him a
license to violate the law. Berry v. District of Columbia,
supra; National Hospital Service Society v. Jordan, 76 U. S.
App. D. C. 23, 128 F. 2d 460, cert. den. 317 U. S. 664;
Newcastle v. Withers (Pa. 1927) 139 A. 860, 57 A.L.R. 132;
Valicenti’s Appeal (Pa. 1929) 148 A. 308; San Angelo v.
Deutsch (Texas 1936) 91 S. W. 2d 308.
Temporary injunction will not issue when the complaint
fails to state a cause of action. Electric Lighting Co. v.
Club, 6 App. D. C. 536, 544; Crowell v. Gould, 68 App. D. C.
297, 301, 96 F. 2d 569; Yakus v. United States, 321 U. S.
414, 440-441.

n
The Balancing of Equities By This Court Will Compel
a Denial of the Temporary Injunction.

On a motion for temporary injunction the Court is called
upon to exercise its discretion “upon the basis of a series
of estimates: the relative importance of the rights asserted
and the acts sought to be enjoined, the irreparable nature
of the injury allegedly flowing from denial of preliminary
relief, the probability of the ultimate success or failure of
the suit, the balancing of damage and convenience gener¬
ally.’’ Communist Party v. McGratht D. C., 96 F. Supp. 47,
48 quoted with approval in Perry v. Perry, 88 U. S. App.
D. C. 337, 339, 190 F. 2d. 601.
32
The dubiety of the plaintiff’s position with respect
to an ultimate successful outcome and the importance
of the public health question involved have already been
demonstrated. The weakness of the plaintiff’s case on the
equities has not.

31
The complaint, despite its prolixity, does not anywhere
allege that the farms which supply the plaintiff’s Queens¬
town plant have in the aggregate or individually applied for
local inspection and permit, nor that they have been ar¬
bitrarily or unreasonably denied the same.
In fact the limited knowledge of the Director of Public
Health concerning the quality of milk produced upon these
farms, or certainly the great majority of them, is dependent
upon hearsay reports supplied him. A comprehensive per¬
sonal inspection of these farms has not been made in recent
years by the District of Columbia Health Department, nor
has the plaintiff or anyone else requested such an inspec¬
tion with a view toward the licensing of these farms.
There seem to be two sound speculations respecting the
reluctance of the plaintiff to submit its farms to the local
Health Department for inspection. The first is that these
farms are unfit to produce fluid milk under presently appli¬
cable District health regulations and the plaintiff knows it.
The second is that since these farms are not authorized to
produce fluid milk for this market and since the milk is in
fact not being sold to any other fluid market, the producers
of it are presumably not being paid for it at fluid milk
price levels. Consequently an inspection and approval of
these farms by the Director of Public Health might well
increase the cost price of this milk to the plaintiff.
But whatever the reason for this reluctance it is appar¬
ent that the good faith of the plaintiff is questionable and
that its hands in this Court of equity are not clean. This
also discloses the failure on the part of the plaintiff to ex¬
haust his administrative remedy. See Federal Power Com¬
mission v. Metropolitan Edison Co., et al, 304 U. S. 375, 385.
Additional evidence supporting this assertion lies in the
following facts:
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Since December 27, 1949, the various Commis¬
sioners serving the District of Columbia have bv
formal order been attempting to halt the flow of unin¬
spected fluid milk into the District of Columbia. Their con¬
tinuing failure since that time to enforce the Act of Con*
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gress has been in large part due to the entreaties of the
present plaintiff. In May of this year the Commissioners
announced they would not permit uninspected milk to enter
the District of Columbia after October 31st, 1952, and on
September 30th of this year they agreed to refrain from
enforcing the Act until November 30th, 1952. Plaintiff has
had almost three years to bring its farms in compliance
with local standards and to submit them for inspection. It
has had more than six weeks to present its grievances to
this Court under the last and presently effective order of
the Commissioners but has delayed doing so until such time
as will prevent the independent inspection of its farms
by agents of the defendants prior to the time of hearing on
its motion for temporary injunction.

in
MISCELLANEOUS POINTS
a. Equity will not lend its assistance to the violation of
law. Drainage District No. 4 v. Murphy, 119 F. 2d 390;
Lacock v. Midalgo County District, 142 F. 2d 789.
b. To the extent that the action seeks to enjoin the crimi¬
nal prosecution of the plaintiff for violating the law, equity
will not intercede. Cave v. Rudolph, 53 App. D. C. 12;
United States v. Mellon, 59 App. D. C. 24; United States ex
rel Riverside Oil Company v. Hitchcock, 190 U.S. 316.
c. Mandatory injunction will not issue preliminarily and,
to the extent that the motion seeks to compel the defendants
to countenance a violation of law it is ill-conceived. Ameri¬
can Lead Pencil Co. v. Schneegass, 178 F. 735.
d. An injunction will not issue to control the acts of pub¬
lic officials which constitute an exercise of the discretion
vested in them. Brunswick v. Elliott, 70 App. D. C. 45,103
F. 2d 746; Proctor & Gamble Co. v. Coe, 68 App.
34
D. C. 248. Moreover it is noteworthy that courts of
equity have expressed extreme reluctance to inter¬
fere with the orderly administration of a municipality
through the issuance of a temporary injunction. Chicago v.
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Kirkland, 79 F. 2d 963; Gaines Dry Cleaners v. Chicago,
123 F. 2d 104. These cases a fortiori apply to the instant
case; for the defendants are without discretion to refuse
or neglect to enforce the Act of Congress involved but are
without equivocation required to do so.
e. A case on all fours with the instant proceeding is that
of Farmers Dairy League, Inc. v. City and County of Den¬
ver, et at, 149 P. 2d 370, decided by the Supreme Court of
Colorado in 1944. The plaintiff there sought to enjoin the
enforcement as to it of a milk ordinance promulgated by
the City Council of Denver, setting forth the illegality of
the ordinance and its rights to equitable relief in almost
exactly the same form as has been done by the present
plaintiff. The trial court dismissed the complaint, and the
Supreme Court of Colorado affirmed, on the ground that
the plaintiff’s remedy at law was adequate and complete;
that attacks upon the constitutionality could be urged in
defense of any criminal proceedings which might later
occur and that no occasion for the exercise of equitable re¬
lief existed.
CONCLUSION
It is respectfully submitted that the motion for tempo¬
rary injunction should be denied and that the complaint
should be dismissed.
Vernon E. West

Corporation Counsel, D. C.
Oliver Gasch

Assistant Corporation
Counsel, D. C.
A. Beard
Assistant Corporation
Counsel, D. C.

Edward

Attorneys for defendants
District Building
Washington, D. C.
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Filed Nov 24 1952

Exhibit “A”
Affidavit of Arthur R. Buddington
District of Columbia, ss:
Arthur R. Buddington, first being sworn on oath, deposes
and says as follows:
I am the Assistant Director, Bureau of Food Inspection,
Health Department, District of Columbia; I hold the degree
of Doctor of Philosophy in entomology, biochemistry and
zoology; I have been professionally employed in the field of
milk sanitation for twelve years and by the Health Depart¬
ment of the District of Columbia for fifteen years.
Fluid milk is a food product which is unique in its prop¬
erties and characteristics and which is analogous to only
a few other foodstuffs. Milk is a good cultural medium
for bacterial growth and can easily be contaminated. The
quality of fluid milk cannot be judged at the point of des¬
tination by a quality determination made at the point of
origin.
Fluid milk cannot be compared with most perishable food¬
stuffs because it can become contaminated and the
36
contamination may not be readily or easily deter¬
mined. In fact certain bacteriological endotoxins in
milk are very difficult to determine by he best of laboratory
methods.
There is available at the present time, according to pro¬
duction and sales figures presented to the Health Depart¬
ment by the entire local dairy industry, which includes the
Embassy Dairy, an available supply of locally inspected
milk more than sufficient to meet the present and reasonably
foreseeable requirements of the consumers in this area.
To the best of my knowledge no farm which is presently
producing milk and shipping it to the Green Spring Milk
Company in Queenstown, Maryland has applied for an
inspection by the District of Columbia Health Department
with a view to receiving a farm permit to ship milk into
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the District of Columbia pursuant to the Milk Act of 1925
at any time during the last two years. To the best of my
knowledge, at no time during the last two years has the
Embassy Dairy Corporation solicited the Health Depart¬
ment of the District of Columbia to make any inspection
of any farms represented by it to be producing milk for
the Green Spring Milk Company at Queenstown, Maryland.
At various times since December 27, 1949, the Embassy
Dairy Corporation through its representatives, has re¬
quested the Director of Public Health and the District of
Columbia Commissioners to delay enforcement of the Milk
Act of 1925 and to continue to permit the Embassy Dairy
Corporation to import fluid milk from sources unlicensed
by the Health Department of the District of Columbia.
R. Buddington
Arthur R. Buddington

Arthur

Subscribed and sworn to before me this 24th day of No¬
vember, 1952.
Adam A Giebel

Notary Public, D. C.
My commission expires Aug. 31, 1954
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Filed Nov 26 1952

Affidavit in Support of Motion for Temporary Injunction
ss:
James J. Ward being first duly sworn made oath that
he is the President of plaintiff Corporation and makes
this affidavit on its behalf. There is attached hereto the
photostatic copy of the report and recommendation of the
Director of Health to the Commissioners of the District of
Columbia dated, October 26, 1950, together with a photo¬
static copy of the letter sent to the plaintiff’s attorney
dated, October 26, 1950, which was attached to the report
hereinbefore mentioned.
District of Columbia
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Affiant further states that the Federal Specification of
the Commissioner, Federal Supply Service of the General
Services Administration of the United States, classifies
milk as to purity and quality. Various branches of the
United States Government, including the Armed Forces,
require the processor bidding on contracts to supply milk
to Federal agencies to furnish the type or classification of
milk designated. The milk embraced in Type II, number 1,
of the Federal Specification aforesaid is rated the highest
in purity and quality. The milk which the plaintiff seeks
to import from the Green Spring Milk Company of Queens¬
town, Maryland, meets all of the requirements of Type II,
number 1, aforesaid of the Federal Specification and is of
the highest classification. Affiant upon information and
belief states that the milk supply of at least four Wash¬
ington processors who receive their total supply of milk
from producers inspected by the Health Department of the
District of Columbia cannot qualify for this high classifica¬
tion of Type II, number 1, but is classified as Type II, num¬
ber 2, which is a pure, wholesome milk, but does not meet
the strict requirements of Type II, number 1, as does that
of plaintiff.
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Type II, number 1, milk is United States Public
Health approved and at final inspection after proc¬
essing and prior to distribution requires a lower bacteria
count than milk inspected by the District of Columbia
Health Department.
Type II, number 1, classified milk aforesaid is the only
milk which qualifies for contract bids w ith the United
States Navy in this area and Norfolk. Plaintiff has had
contracts in the past to fill these Navy contracts and pro¬
poses to bid on this type of business in the future. Upon
information and belief the affiant states that the producers
that supply milk through the Maryland and Virginia Milk
Producers Association -will not all qualify under the United
States Public Health Code and under the Federal Specifica¬
tion aforesaid and plaintiff cannot be assured that it could
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be furnished a supply of United States Public Health ap¬
proved milk by the said Association which meets the Fed¬
eral Specification.
James J. Ward

Subscribed and sworn to before me this 25th day of No¬
vember, 1952.
W. Counselman
Notary Public, D. C.

Evangeline

(Seal)

My Commission Expires Dec. 15, 1955.
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Filed Nov 26 1952
GOVERNMENT OF THE DISTRICT OF COLUMBIA
EXECUTIVE OFFICES
WASHINGTON

4,

D. C.

October 26, 1950
Mr. Robert E. Lynch
Attorney at Law
821 15th Street, Northwest
Washington, D. C.
Dear Mr. Lynch:
Attached is a mimeograph copy of the report and recom¬
mendation of the Director of Public Health, addressed to
the Commissioners under date of October 26, 1950, on the
milk situation, as amended and approved by the Commis¬
sioners at their Board meeting today.
Very truly yours,
M. Thornett
Secretary
Board of Commissioners, Z>. C.
0.

enclosure

m
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C. O. 301,272,/17
GOVERNMENT OF THE DISTRICT OF COLUMBIA
EXECUTIVE OFFICES
WASHINGTON, D. C.

October 26,1950
Memorandum
Through
From:

:

To:

The Commissioners
Commissioner Guy Mason
Director of Public Health

From reports submitted by the dairies it would appear
that there is an inadequate supply of milk coming into the
District of Columbia, assuming a ten percent surplus is
advisable.
Our own investigation through October 15,1950 has been
submitted to the Commissioners and shows approximately
3,500 gallons daily surplus, which is not a 10% surplus.
This report is incomplete to date because wre have not re¬
viewed the dairies ’ records since October 15, 1950. All
of the dairies have not submitted their weekly reports as
requested by the Director of Public Health in his memo¬
randum of October 5, 1950, in accordance with Section IV
A of the recently promulgated new regulations. Our ques¬
tions in this memorandum were not replied to by the
Embassy Dairy for the week of October 8-14. The availa¬
bility of milk for the past week, October 15-21 is unknown,
because complete reports have not been received. Attention
is called to the attached memorandum of the Director of
Public Health, requesting this information not later than
Wednesday. However, within the hour the MarylandVirginia Milk Producers Association reported 12,000 addi¬
tional gallons and their surplus is now 32,000. About 9%
surplus is available at the moment for the entire market.
Since the Corporation Counsel, under date of June 20,
1950, reported to the Commissioners that emergency milk
that has come into the District has been admitted illegally,
the Director of Public Health recommends the discontinu¬
ance of this arrangement

39
It is recommended that provision be made for the pas¬
teurization of milk for District consumers at the plants
that is produced in accordance with the Milk Act of 1925.
At the same time it is realized that it is importance that
milk be processed and furnished to the Armed Forces and
the Metropolitan Area wherever there is a need for same.
However, we believe that the Milk Act was created and
passed for the benefit of the people of the District of Co¬
lumbia and should be enforced in its entirety. This may
be done in accordance with the following recommendations
which were approved by the Independent Distributors in
conference in my office on October 24, 1950.
1. Milk to be supplied to District consumers would come
from dairy farms licensed and operated in accordance with
the Milk Act of 1925.
41

2. That milk or cream may be brought into the
District of Columbia from unlicensed sources for
distribution to consumers outside of the District of Colum¬
bia. Such milk and cream must, however, be pasteurized
and processed separately from milk and cream brought into
the District of Columbia for distribution to consumers in
the District of Columbia.
Attention is directed to the memorandum of the Corpora¬
tion Counsel of June 20, 1950, stating that milk is being
illegally brought into the District. The Health Department,
in accordance with this decision could not assume responsi¬
bility for the continuance of this supply, or any other such
supply brought in.
In order to process this milk under the dual plan pro¬
posed above, additional inspectors will be required at
several milk plants—namely, those who furnish milk to the
outside areas. This will require four inspectors. There is
also urgent need for the six veterinarian inspectors which
were approved by the Commissioner several months ago
for employment on the dairy farms and laboratory tech¬
nologists. It is requested that these be set up as temporary
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employees. Sufficient funds are available for this purpose.
Our budgetary request is as follows:
4
5
1
2
1

GS-5
GS-9
GS-11
GS-5
GS-3

Inspectors @ $3,100.$12,400
Vet Ispectors, @ $4,600 . 23,000
Vet Inspector, .5,400
Lab. Technicians, @ $3,100 .6,200
Lab. Helper .2,650
$49,650

In accordance with our plan of dual pasteurization, the
matter was discussed in open conference with the independ¬
ent dairies and the press on October 24, 1950, and was
approved by John J. Ward, President of Embassy Dairies,
Otto Phillips, Wakefield Dairy, and R. A. McFarland, of
Highland Farms Dairy.

/»/
L. Seckinger, M. C. Dr. P.H.
Director of Public Health

Daniel
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Filed Dec 3 1952

Reply to Motion to Dismiss Complaint
Comes now the plaintiff by its attorneys and prays the
Court to deny the Motion to Dismiss upon the following
grounds:
1. The Complaint states several causes of action, alter¬
natively :
(a) The statute does not require a permit of one who
brings or sends milk into the District solely for processing
and for sale outside of the District.
(b) No rule or regulation promulgated in pursuance of
the statute prohibits bringing or sending milk into the
District for processing and for sale outside of the District.

41
(c) If the statute were construed to prohibit bringing or
sending milk into the District for processing and for sale
outside of the District, such a construction would -deny the
plaintiff rights protected under the commerce and due proc¬
ess clauses of the Constitution (this question would prob¬
ably require a decision by a three-judge statutory Court,
28 U.S.C. 2282, 2284, Keyes v. Madsen, 86 XT. S. App.
D. C. 24).
(d) The plaintiff is entitled to bring into the District of
Columbia milk from non-D. C. inspected sources for sale
outside the District of Columbia, where it affirmatively
appears that such supply of milk is equal or superior in
quality with that of D. C. inspected milk.
(e) Under the allegations of the Complaint, plaintiff is
entitled to sell milk produced outside of the District of
Columbia to the Armed Services, and Federal Government
agencies located within and without the District.
2. Under the allegations of the Complaint, milk and cream
brought into the District by this plaintiff is equal to
43
or superior to milk and cream derived from D. C.
inspected sources. There is no contention by the
District that such milk and cream are not “pure, clean and
wholesome” as required by the statute. There is no con¬
tention of “contamination” in this case. The record con¬
clusively indicates that the said milk and cream meet the
highest requirements of the Armed Services, United States
Public Health Service, State of Maryland, and the Specifi¬
cations of the Federal Government on standard Govern¬
ment supply contracts as issued by the General Services
Administration on behalf of the Army, Navy, Air Force
and other Establishments of the Federal Government.
3. The Complaint, taken together with the affidavit of
record of Dr. Buddington, Assistant Health Officer, indi¬
cates that the sole, essential and principal reason for the
purported Order being contested is that the present supply
of milk and cream from D. C. inspected sources is adequate.
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No statute, no regulation, no order which premises a ban
on the importation of extraterritorial milk and cream on
the ground of adequacy of local supply has ever been sicstained by the Supreme Court or any other respectable
Court.
Points and Authorities

1. Plaintiff relies on the points and authorities cited in
support of the Motion for Temporary Injunction.
2. The statute does not lend itself to the strained mean¬
ing which the defendants would place upon it. It is dear
that only a sale for consumption within the District is
intended to be regulated.
3. Alternatively, plaintiff says:
(a) That under no imaginative thrust of the statute can
it be said that the language requires, or was intended to
require, that milk imported from non-D. C. inspected
sources be barred from sale outside of the District.
(b) That the statute does not limit D. C. sales to milk
inspected by the D. C. health department. The statute in
its plain terms does not require D. C. inspection.
4. The permit requirements of the statute are explicit.
5. The statute does not specify that as a condition of
importing milk for sale within the District that a person
licensed under Sec. 18 of the Act must ascertain that the
sender holds a license from the health officer which
44
will only be granted if the farms producing the milk
have been D. C. inspected. (Such a construction
would be ridiculous as a matter of fact in a Nation of 48
states and territories, modem transportation and refriger¬
ation being what it is). The second proviso in Sec. 2 clearly
contemplates foreign certification.
6. Secs. 3, 5 and 6 of the Act spell out a complete remedy
in the event the defendants or anyone else endanger the
public health.
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7. The refusal of the defendants to issue a permit to
plaintiff to bring in milk for sale in the District which is
produced under the requirements of Section 2 of the Act
is arbitrary, capricious and discriminatory.
8. The references to “farm” in the definitions embodied
in Sec. 13 clearly refer to “a dairy or dairy farm within
the District of Columbia” (Sec. 2 of the Act) producing
milk for sale within the District
9. The obvious purpose of a requirement that milk and
cream only come from D. C. inspected sources is to enlarge
and maintain the monopoly of the Maryland-Virginia
Producers Associations. By controlling the source, i.e. the
farm, by a statutory construction which requires D. C.
inspection, the defendants would play right into the hands
of the Association. Yet, under the statute, the District’s
own points and authorities, and the affidavit of Dr. Buddington state:
“The quality of fluid milk cannot be judged at the
point of destination by a quality determination made
at the point of origin.”
Thus there can be no conceivable police power purpose;
no reasonable relationship between the protection of the
public health and mandatory, exclusive and singular inspec¬
tion by D. C. health department employees.
10. The Motion is bottomed in the premise that:
“There is available at the present time, according to
production and sales figures presented to the Health
Department by the entire local dairy industry, which
includes the Embassy Dairy, an available supply of
locally inspected milk more than sufficient to meet the
present and reasonably foreseeable requirements of
the consumers in this area.” (Buddington Affidavit.)
(a) This is an unsound predicate for the reason that milk
for sale outside of the District is not contemplated.
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(b) The philosophy and holdings of every milk case in
the Supreme Court repudiate this proposition as a basis
for excluding non-local inspected milk.
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In Baldwin v. Seelig, 294 U. S. 511, Judge Cardozo
struck down the steady supply argument as a sub¬
terfuge. He pointed out that health certificates may be
exacted from farmers in the respective states, citing Mintz
v. Baldwin and Reid v. Colorado. In Miller v. Williams, 12
F. Supp. 236, Judge Chestnut emphasized that since emer¬
gency milk was permitted whenever the local supply was
insufficient, “it cannot be said that it is excluded on the
grounds of health.” He declared that if foreign milk con¬
forms to the same reasonably required standards of the
domestic situs, it could not be excluded merely because there
is an adequate local supply. The Dean case is clear and it
is interesting to note the annotation in Lawyer’s Edition
indicating that the authorities cited by the District (which
are taken from 14 A L R 2d 103) are overruled thereby.
11. Under the Complaint and Affidavit of James Ward
the following two ultimate facts are inescapable:
(a) The Association will not sell to Embassy at the same
price charged Embassy competition (Par. 54, Complaint).
(b) The milk and cream from the Association will not
necessarily meet the requirements of the Federal Specifi¬
cation, thus there is no assurance of the needed supply.
To grant the Motion is to knock Embassy plumb out of
the Federal milk supply business.
Respectfully submitted,
R. E. Lynch
R. E. Lynch
J. Chase
N. J. Chase
N.
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Filed Dec 3 1952

Memorandum Opinion
The plaintiff is a corporation organized under the law of
the State of Delaware and is a distributor and processor of
milk in the District of Columbia and elsewhere. The de¬
fendants constitute the Board of Commissioners of the
District of Columbia and the Director of Health for the
District of Columbia. They are sued individually and in
their official capacities. The nature of the suit is a complaint
for a temporary and permanent injunction and a declara¬
tory judgment, to restrain the defendants from interfering
with plaintiff’s alleged right to import milk, and, in the
alternative, for a mandatory injunction to require the de¬
fendants to issue a permit to the plaintiff to import milk
and, as it has been said, for declaratory judgment.
In 1925, Congress passed an Act regulating the produc¬
tion in and the shipment into the District of Columbia of
milk, cream and ice cream. This is popularly known as the
Milk Act of 1925.
The whole purpose of this Act is made very plain from
an examination of its terms. It was to make certain that
the fluid milk market in the District of Columbia would be
restricted to a high quality standard, with milk only from
stringently supervised sources being permitted to be pro¬
duced in or shipped into this area, the inferior grades being
made or processed into such dairy products as cheese,
butter, milk powder, and ice cream.
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The highly perishable character of fluid milk and
the potentially fertile field it offers for bacterial
growth alone demonstrate without argument the necessity
of such regulation. In addition, milk is of prime necessity
as an essential article of food and this, of course, makes it
very important that there should be adequate production,
but even more important is the necessity of seeing to it that
as far as it is at all possible that a product so staple and
vital an article of human consumption and one so extremely
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volatile in character and incapable up to now of scientific
preservation for any appreciable period of time, should be
regularly inspected at the source. For it is a fact that it
is only necessary for milk from one diseased cow to be
mingled with that of healthy cows to do the damage. The
epidemic character of milk-borne disease bringing in its
train death and illness of a disabling character is too well
known to the public generally to need but to be alluded to.
Assuming, as we must in a motion to dismiss, the truth of
the allegations well pleaded in the plaintiff’s bill of com¬
plaint, it appears that it has been, as has been said, for a
great number of years a distributor of fluid milk and cream
and other dairy products for consumption both within the
District of Columbia and its metropolitan area and appar¬
ently has built up a profitable business. In addition, as it
states, it presumably has contracts calling for the supplying
of fluid milk for consumption by branches of the Armed
Services and other consumers outside of the District of
Columbia. It would also appear that since 1925 until 1942
the Act in question was enforced according to its terms, but
in that year (1942, para. 8, Complaint) the Commissioners
permitted all of the local processors, including the plain¬
tiff, to receive for processing and sale in the District of
Columbia and elsewhere, milk and cream from milk pro¬
ducers or plants which were inspected and approved by the
health department authorities in the State in which they
were located.
This arrangement continued until October 1950. On
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October 18 of that year the Commissioners, on the
recommendation of the Director of Health, ordered
that the import of State inspected milk and cream be dis¬
continued on October 31. On October 26, however, on the
recommendation of the Director of Health, they rescinded
this order and allowed milk or cream to be brought “into
the District of Columbia from unlicensed sources for dis¬
tribution to consumers outside of the District of Columbia.
Such milk and cream must, however, be pasteurized and
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processed separately from milk and cream brought into the
District of Columbia for distribution to consumers in the
District of Columbia. ’ ’ On May 22,1952 they ordered that
all shipments of milk and cream permitted to be received
by the plaintiff and others like it must cease and terminate
on October 31 of this year. On September 30 they advanced
the effective date to November 30, and on November 18 this
suit was filed.
The Act of 1925 referred to above provides (Sec. 2):
“That no person shall keep or maintain a dairy or
dairy farm within the District of Columbia, or produce
for sale any milk or cream therein, or bring or send
into said District for sale, any milk, cream, or ice
cream without a permit [italics supplied] so to do
from the health officer of said District, and then only
in accordance with the terms of said permit [italics
supplied]. Said permit shall be for the calendar year
only in which it is issued and shall be renewable annu¬
ally on the 1st day of January of each calendar year
thereafter. Application for said permit shall be in vrriting upon a form prescribed by said health officer and
shall be accompanied by such detailed description of the
dairy or dairy farm or other place where said milk,
cream, or ice cream are produced, handled, stored, man¬
ufactured, sold, or offered for sale as the said health
officer may require, and shall be accompanied by a
certificate signed by an official of the health department
of the District of Columbia, the United States Depart¬
ment of Agriculture or some veterinarian authorized
by the United States Department of Agriculture or the
health department of the District of Columbia, detailed
for the purpose, certifying that the cattle producing
such milk or cream are physically sound and in the case
of milk or cream held, offered for sale, or sold as such
shall in addition be accompanied by a certificate signed
by one of the officials aforesaid certifying the cattle
producing such milk or cream have reacted negatively

48
to the tuberculin test as prescribed by the Bureau of
Animal Industry, United States Department of Agri¬
culture, within one year previous to the filing of the
application ... Provided f urther, That the health officer
may accept the certification of a state or municipal
health officer: And provided further, That final action
on each application shall, if practicable, be taken within
thirty days after the receipt of such application at the
health department.’1
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The language of this statute, it seems to me, is cate¬
goric and mandatory and if one desires “to produce
for sale any milk or cream therein, or bring or send into
said District for sale, any milk, cream, or ice cream” it
must be done by applying for a permit—something which
the plaintiff has not done and presumably has never done.
Whether one would be forthcoming subsequently, upon ap¬
plication, is beside the point. The statute requires such
application to be made. And the fact that heretofore the
plaintiff was permitted to ship milk into the District with¬
out a permit, and if this was done, as alleged by the
Commissioners without authoritv in law, is no sound reason
certainly to be advanced that they be ordered by a decree
of this Court to continue to permit this to be done in the
face of the flat prohibition of the statute. But the Court
does not reach that question. It concludes that there is
nothing presently before it except the fact that the Com¬
missioners have decided to enforce the statute which the
plaintiff inveighs against, and if the plaintiff wants to ship
milk into the District of Columbia it must make application
for a permit so to do.
Further, the plaintiff has no present standing enabling
it to make this challenge. As has been said, the Act is plain,
categoric and mandatory and cannot be attacked in vacuo.
The permit is required and if the plaintiff desires to ship
milk into the District it must apply for one. If it secures it
the matter is moot. If it does not, then and only then may
it challenge the denial and the law under which such denial
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was made. What the plaintiff seeks here is relief. This
Court, in the present posture of this case, has no authority
to gTant it.
Nor does the Declaratory Judgment Act apply, for in
order for it to do so there must be an issue or a controversy
of an adversary character. There is none here and such
procedure is available in the Federal Courts only in
50
cases involving an actual case or controversy and it
may not be the medium for securing an advisory
opinion in a controversy which has not arisen, which is the
case here.
The motion to dismiss the bill is granted. Order
accordingly.
Matthew F. McGuire

Matthew F. McGuire
United States District Judge
December 3,1952.
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Filed Dec 4 1952
Motion for Reconsideration

Comes now the plaintiff by counsel and moves the Court
for re-hearing and reconsideration of the motion for a
temporary injunction to bring fluid milk and cream into
the District of Columbia from producers inspected by the
Health Department of the State of Maryland and approved
or certified bv the United States Public Health Service for
sale outside the District of Columbia to the Armed Forces.
The Court in its opinion rendered December 3, 1952
assumed and predicated its decision upon the fact that the
plaintiff did not have a permit to bring milk into the District
of Columbia. The plaintiff has a permit to bring milk and
cream into the District of Columbia, and there is attached
hereto a true copy of the same, which is marked Exhibit
No. 1 and prayed to be read and considered as a part hereof.
This is the only type permit issued to a dairy processing
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milk in the District of Columbia and is identical in form
and substance with permits issued to all dairies importing
milk for processing in the District of Columbia. No other
kind or type of permit is issued or required of a District of
Columbia processor by the District of Columbia Health
Department.
Plaintiff contends under its permit that it is entitled as
a matter of right and law to bring pure, clean, wholesome
milk which is inspected and approved by the State of Mary¬
land and the United States Public Health Service into its
plant in the District of Columbia for processing and sale to
the Armed Forces within and without the District of
Columbia.
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This is the only question in dispute at the moment
between the parties to this suit on the motion for
temporary injunction. The complaint raises other substan¬
tial questions of law which may be determined at a final
hearing if it becomes necessary or imperative to resolve
these broader questions.
The defendants by the report and recommendation of the
Director of Health dated October 26, 1950, as approved by
the Commissioners, recognized the legality’ and the right
of the plaintiff to bring in milk and process the same and
sell it outside the District of Columbia. This conclusion was
quite naturally' based on the assumption that the processor
held a permit from the District of Columbia Health Depart¬
ment. Embassy had and has such a permit. Thus the
plaintiff does not assume that it was the intention of this
Honorable Court by its opinion of December 3 to declare
such an importation for outside sale to contravene the
rights of a holder of a permit to so carry’ on its business.
The corporation counsel of the District of Columbia has
never expressed the opinion that a permittee could not sell
outside of the District of Columbia milk and cream that was
brought into the District of Columbia from State inspected
and United States Public Health approved sources. Fur¬
ther, to give a more specific instance of plaintiff’s operations
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and the operations of other processors similarly situated,
the corporation counsel has never expressed the opinion
that Maryland inspected and approved milk and cream
which was brought into a District of Columbia processing
plant could not be thereafter sold in the same Maryland
market. We do not understand that this Court by its
opinion of December 3, 1952 intended to imply that such
processing would contravene the Milk Act of 1925. To be
more explicit, this Court did not expressly state that such
processing would be contrary to the law of the District of
Columbia. As we understand the opinion of the Court,
it did not reach this question because it had been led to
believe that the plaintiff did not hold a permit to bring milk
into the District of Columbia at all. The record now indi¬
cating that the plaintiff holds a permit to bring milk
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into the District of Columbia, we respectfully submit
that the Court on reconsideration of the matter will
hold that there is no prohibition in the statute which would
deny plaintiff the right to process Maryland inspected and
approved milk, and certified by the United States Public
Health Service, in its plant here in Washington with a view
to ultimate sale in the State of Maryland or elsewhere with¬
out the District of Columbia. If plaintiff is correct in its
contention that it has this right, then for the purposes of
the motion for temporary injunction, which was narrowed
to this singular proposition, the motion should be granted.
The Court in its opinion did not limit its ruling to a denial
of the motion for temporary injunction, but rather ordered
that the complaint be dismissed. The question of the suffi¬
ciency of the complaint was never argued before the Court.
The Court will remember that counsel for the defendants
requested the Court to hear the motion to dismiss a few
days before the actual argument occurred, but the Court re¬
fused to do this and said it would limit the hearing to the
motion for temporary injunction. It is entirely possible that
the Court felt that the complaint itself should be dismissed
because it did not appear that the plaintiff held a permit.
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It appearing now* that the plaintiff has a permit, it is
respectfully submitted that the Court will adhere to its
original ruling which contemplated that the only action that
the Court w*ould take would be such as related to the appli¬
cation for temporary relief.
Plaintiff’s attorneys request oral hearing on this motion.
R. E. Lynch
Nicholas J. Chase
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Exhibit “One” “1”
HEALTH DEPARTMENT, DISTRICT OF COLUMBIA
DAIRY PERMIT

No.January 1,1952
Dairy Permit No. 1201 is hereby issued for the current
calendar year to the person w*hose name and address is
stated hereon, subject to the following conditions:
1. That none but pure, clean, and w’holesome milk, cream,
or ice cream conforming to the definitions specified in “An
Act to regulate within the District of Columbia the sale of
milk, cream, and ice cream, and for other purposes”, ap¬
proved February 27, 1925, shall be brought into said
District.
2. That in the management of the dairy or other place at
which the milk, cream, or ice cream is collected and stored
prior to sale, the applicant shall be governed by the regula¬
tions of the Health Officer of the District of Columbia
approved by Commissioners of said District, issued for
dairies and dairy farms in said District.
3. That said dairy or other place may be inspected at any
time without notice by the Health Officer of the District of
Columbia, or his duly appointed representative.
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4. That this permit is not transferable.
Embassy Dairy, Inc.,

1620 1st Street, N.W.
Washington, D. C.
/s/Daniel L. Seckinger,

M.

D.,

Health Officer.
Issued in accordance with “An Act to regulate within the
District of Columbia the sale of milk, cream, and ice cream,
and for other purposes”, approved February 27, 1925.
W. W.

Burdette,

Director,

Bureau of Food Inspection
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Filed Dec 4 1952

Order
This cause came on for hearing on plaintiff’s motion for
preliminary injunction and points, authorities and affidavits
in support thereof, and points, authorities, and affidavits
submitted by defendants in opposition thereto, and was
heard on oral argument by the Court on November 26,1952,
and upon the motion for reconsideration filed herein on
December 4,1952; and it appearing to the Court, upon con¬
sideration of the complaint, the affidavits, and the afore¬
mentioned pleadings that the complaint fails to state a
claim upon w'hich relief can be granted, and it further
appearing to the Court from the allegations contained in
the complaint and in the motion for reconsideration filed
by plaintiff, which is before the Court at the time of the
execution of this order, that the plaintiff holds a dairy
permit authorizing it to receive, process, or sell milk or
cream at retail in the District of Columbia, and it further
appearing therefrom that some of the sources from which
the plaintiff receives its milk or cream do not hold permits
to produce milk or cream for shipment into or sale in the
District of Columbia, which latter permits were referred
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to by counsel for plaintiff at oral argument as the permit
which plaintiff had not obtained, and it further appearing
that no applications for such latter permit have been made
to the defendant Director of Public Health, either by the
plaintiff or by said unlicensed suppliers of the plaintiff, it
is by the Court, this 4th day of December, 1952,
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Ordered that plaintiff’s motion for preliminary
injunction be and the same hereby is denied, and it is

that the complaint be and the same
hereby is dismissed upon the grounds and for the reasons
stated in the memorandum opinion filed by the Court herein
on December 3,1952. And further plaintiff’s motion for stay
pending appeal is also denied.
Further Ordered

Matthew

F.

McGuire

Judge

Submitted by:
Edward M. Beard

•
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Motion to Alter or Amend Order or Judgment Dated
December 4, 1952
Comes now the plaintiff in the above entitled case by
counsel and moves the Court, pursuant to the Federal Rules
of Civil Procedure to alter or amend the Order or Judg¬
ment heretofore entered in the above case on December 4,
1952, by permitting the plaintiff to amend its Complaint.
This Court by its Order of December 4, 1952, in addition
to denying plaintiff’s Motion for Preliminary Injunction
also dismissed the Complaint “for the reasons stated in
the memorandum opinion filed by the Court herein on De¬
cember 3, 1952.” Further, the Order recites in part that
while it appears that plaintiff holds a dairy permit author¬
izing it to receive, process, or sell milk at retail in the
District of Columbia that it further appears “that some
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of the sources from which the plaintiff receives its milk
or cream do not hold permits to produce milk or cream for
shipment into or sale in the District of Columbia, which
latter permits were referred to by counsel for plaintiff at
oral argument as the permit which plaintiff had not ob¬
tained, and it further appearing that no applications for
such latter permit have been made to the defendant director
of public health, either by the plaintiff or by said un¬
licensed suppliers of the plaintiff...” (This is a gratuitous
assumption not based on the record)
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In view of the language hereinbefore quoted, and
for other reasons, it is proposed to amend the Com¬
plaint and the instant motion seeks modification of the
said Order of December 4, 1952, to grant leave to plaintiff
to file the attached Amended Complaint.
E. Lynch
Robert E. Lynch
Robert

J. Chase
Nicholas J. Chase
Nicholas

•
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Filed Dec 10 1952

Amended Complaint
1. The plaintiff re-alleges Paragraphs 1-56 of the Com¬
plaint and the prayers thereof.
2. The defendants, and their predecessors, have never,
at any time since February 27, 1925, issued a permit other
than the type permit presently held by the plaintiff, a copy
of which is attached to the affidavit heretofore filed in this
case; that there is no such other type of permit in existence
and none has ever been issued to any other dairy or proc¬
essor in the District of Columbia.
3. The permit which has been issued by the defendant
Seckinger to the plaintiff authorizes and permits it to im¬
port pure, clean, wholesome milk and cream into its plant
in the District of Columbia for processing and sale (a)

within the District of Columbia, and (b) outside of the Dis¬
trict of Columbia.
4. The said permit referred to in the preceding para¬
graph authorizes the plaintiff to import milk and cream
into the District of Columbia for sale within the District
of Columbia and without the District of Columbia which
is clean, pure and wholesome from producers whose farms
are inspected by the Health Department of the State of
Maryland and approved by the said Health Department and
certified by the United States Public Health Service.
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5. The producers shipping milk and cream to the
Green Spring Milk Company at Queenstown, Mary¬
land, wdiich milk and cream have heretofore been received
by the plaintiff in its plant in the District, have not applied
for a license or permit to send milk into the District for the
following reasons:
a. ) That the defendants insist before a permit or li¬
cense will be issued by them to the producer that the
farm be inspected and approved by a representative
of the District of Columbia Health Department.
b. ) That the farm is ‘4scored” or rated by the inspec¬
tor on what is known as a “score card.” This score
card has been compiled by the defendant Seckinger
and, in addition to the score card, he has promulgated
rules known as “Interpretations of the Score Card.”
That under the score card and the interpretations
thereof a producer may receive a score of 99 and yet
be denied a District of Columbia permit, notwithstand¬
ing the fact that the Milk Act of 1925 provides that a
score of 70 is acceptable.
c. ) That the Regulations promulgated by the defend¬
ants of August, 1950, and the score card established
thereunder with the “Interpretations” issued by the
director of health, defendant herein, are in many re-

i
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spects arbitrary, capricious, discriminatory and bear
no substantial relation to the production or handling
of pure, clean and wholesome milk and the sending
thereof into the District of Columbia.
6. The regulations of the defendant Seckinger, approved
by his co-defendants, taken together with the score card
and the interpretation procedure promulgated by the de¬
fendant Seckinger as the basis for rating farms are ar¬
bitrary, capricious, discriminatory and not reason61
ably related to the protection of the public health of
the District of Columbia for the further reason that
certain of the items and provisions employed in the score
card rating procedures of the defendant Seckinger are
made mandatory thereby with the result that, notwith¬
standing the fact that an applicant for a farm permit may
score more than 70, as provided by the statute, he will not
be issued a permit because the said applicant does not meet
the mandatory requirements, which said mandatory re¬
quirements the plaintiff alleges are themselves arbitrary,
capricious, discriminatory and not reasonably related to
the protection of the public health of the District of Colum¬
bia, or the production of pure, clean, wholesome milk for
consumption within the District of Columbia or for sale
within or without the District of Columbia.
7. The plaintiff has not requested the producers ship¬
ping milk and cream to Green Spring Milk Company which
Company in turn heretofore sent milk and cream to the
plaintiff to apply for permits or licenses for the reasons
hereinbefore stated and for the reason that the director of
health would refuse to issue such license or permit and has
so stated.
8. The plaintiff alleges that certain of the bases em¬
ployed in scoring a farm are arbitrary and capricious and
give or take away points 'which are not in any wise reason¬
ably related to determining whether the particular farm is
so operated as to comply with the Milk Act of 1925.
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9. The plaintiff alleges that certain of the mandatory
items on the score sheet and the interpretations thereof
arbitrarily and capriciously only accorded a minimum num¬
ber of points, for example, 2 points, yet the failure of an
applicant for a permit to qualify as to such an item which
is only scored as 2 points toward the total of 100 points
would result in a denial of a permit.
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10. The plaintiff alleges as to those producers
which furnish milk to Green Spring Milk Company
that all of them would score the minimum of 70 points, as
required by the statute, and would therefore be entitled to
permits were it not for the fact that some of said pro¬
ducers are unable to meet the arbitrary, capricious, dis¬
criminatory and mandatory items on the score sheet and
the “interpretations” thereof promulgated by the defend¬
ant Seckinger.
11. The plaintiff pleads that it would be vain and useless
to require it to secure evidences under Section 18 of the
Milk Act of 1925 that milk secured from Green Spring
Dairy was obtained from sources which hold licenses from
the health officer of said district and it would be vain and
useless for the said producers or Green Spring Milk Com¬
pany to apply for permits because none can secure them
for the reasons alleged.
12. The plaintiff attaches and makes part hereof a copy
of the regulations, score card and interpretations of the
said score card as promulgated by the said defendant
Seckinger which will disclose to the Court their arbitrary,
capricious and discriminatory nature.
13. The milk and cream produced by the producers pres¬
ently shipping to the Green Spring Milk Company at
Queenstown, Maryland, which was formerly received by
the plaintiff, is equal to or superior in quality and purity
to that produced on farms inspected by the said Health
Department for shipment into the District of Columbia.
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14. The said unlawful and capricious and restrictive
items on the score card, and the interpretations thereof,
constitute mere trade barriers designed to close the Wash¬
ington milk and cream market and have no reasonable re¬
lation to the Milk Act of 1925, its purposes and intents, or
the protection of the public health or welfare of the people
of the District of Columbia.
15. The defendants and their predecessors have shaped
and slanted the milk regulations, the score card and the
interpretations thereof to favor the Maryland and Virginia
Milk Producers Association and to give the said Associa¬
tion a monopoly of the District of Columbia market.
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16. The refusal of the defendants to issue permits
to farms which supply the plaintiff and which do not
comply with the score card requirements and interpreta¬
tions thereof of the defendant Seckinger constitutes a
denial of due process of law to the plaintiff in that it is
denied the right to bring in the said State and United
Public Health approved milk and cream for sale within or
without the District and is an unconstitutional burden on
interstate commerce.
Wherefore, the premises considered, plaintiff prays:

(1) that the Court order a full hearing of the allegations
hereof and that upon the evidence the Court by its judg¬
ment declare that the Rules and Regulations of the Health
Officer, as approved by the Commissioners, the Score Card
and the “Interpretation of Dairy Farm Score Card” are
illegal, null and void insofar as they are not reasonably
related to the production of milk and cream for shipment
into the District of Columbia in accordance with the Stat¬
ute with the result that plaintiff is unlawfully barred from
bringing milk and cream into the District of Columbia from
Green Spring Milk Company;
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And, (2) that the Court grant such injunctive relief as
may be meet and proper.
Robert

E.

Lynch

J. Chase
928 Bowen Building
Washington 5, D. C.
Attorneys for Plaintiff

Nicholas

[“Regulations Governing the Production and Distribu¬
tion for Sale of Milk and Cream in the District of Colum¬
bia” appears in the Transcript but are omitted in
printing.]
[“Score Card for Dairy Farms and Cattle” and Inter¬
pretation appears in the Transcript but are omitted in
printing.]
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Filed Dec 16 1952

Points and Authorities in Opposition to Motion to Alter
or Amend Order or Judgment
This cause came on before the Court on motion for pre¬
liminary injunction and on motion of the defendants to dismiss. The issues raised by the complaint and by the re¬
spective motions were comprehensively briefed by the de¬
fendants and the motions were fully argued by counsel for
the respective parties consuming approximately four hours
of the time of this Court. Order dismissing the cause was
signed by the Court pursuant to a memorandum opinion
which it rendered in disposition of the case on December
3rd. When the order pursuant to the memorandum opin¬
ion was signed by the Court this case came to a final and
conclusive termination.
Plaintiff, under the guise of amending the order of judgment on the ground that it contains a misstatement of fact
now seeks to vacate the effect of the judgment of dismissal
and to relitigate the same cause upon even more prolix
factual assertions.

*

«
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The questions raised in the most recent pleading of the
plaintiff are two; these questions are separate and bear no
relation to each other.
The first question is whether the form of the order of
dismissal is correct; the second question is whether the
Court should exercise its discretion to vacate the order of
judgment and permit amendment of the complaint. The
former question is the first to which reply is made.
The recitation in the order of which plaintiff complains
is that neither the plaintiff nor the suppliers of the plain¬
tiff involved have made application to the defendant Direc¬
tor of Public Health for permits to produce milk or cream
for shipment into or sale in the District of Columbia.
The plaintiff has admitted throughout this proceeding
that it has only one permit and has taken the posi91
tion first, that only the one permit which it has is
necessary to produce milk and to bring milk into the
District for processing and second, that the producers’ per¬
mit, which its producers do not have, would be arbitrarily
denied them in the event that they respectively applied for
one. On page 90 of the transcript of argument the Court
asked Mr. Chase: “Have you (Embassy Dairy, the plain¬
tiff) that type of permit?” (The permit issued the pro¬
ducer to ship milk into the District of Columbia for sale),
to which Mr. Chase replied: “No sir, and we are not re¬
quired under the statute to have that.” and in the amended
complaint which plaintiff has lodged with the Court the
plaintiff alleges: “5. The producers shipping milk and
cream to the Green Spring Milk Company at Queenstown,
Maryland, which milk and cream have heretofore been re¬
ceived by the plaintiff in its plant in the District, have not
applied for a license or permit to send milk into the Dis¬
trict * # * ”, and “11. # * * it would be vain and useless
for the said producers or Green Spring Milk Company to
apply for permits because none can secure them * *
Accordingly the recitation contained in the order of the
Court is completely accurate and in accord with the oral
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representations made to the Court by counsel for plaintiff
and the allegations made over their signatures.
But even should the order of judgment signed by the
Court need alteration as to form, which in fact it does not,
its inaccuracy would not give ground for vacation of the
judgment and the presentation of an amended complaint.
Neither Rule 15 nor Rule 59 of the Federal Rules of Civil
Procedure, upon which plaintiff relies, contemplates by any
stretch of the imagination that the proper amendment of
pleadings or of judgment inherently authorizes the vaca¬
tion of an adverse judgment, the acceptance of an amended
complaint, and the relitigation of the same issues or the
commencement of litigation of different issues.
In order to analize the present posture of this case it is
first necessary to inquire into the effect of Rule 15 of the
Federal Rules of Civil Procedure. This rule provides that
a plaintiff may amend his complaint once as a matter
92
of course provided no responsive pleading has been
filed, and since a motion to dismiss is not a respon¬
sive pleading, it would at first blush appear that the amend¬
ment contemplated by the plaintiff may be made as of
right even though the cause has been dismissed. If such
were the case, counsel for plaintiff would be misleading the
Court by appealing to the Court’s discretion when in fact
the Court would have no discretion in the premises.
However Rule 15 does not apply when a final judgment
has been entered pursuant to the granting of a motion to
dismiss.
A case directly in point is that of Von Wedel v. McGrath,
100 F. Supp. 434 (U.S.D.C., New” Jersey, October 2, 1951)
in which this language is found:
“Rule 15(a), F.R.C.P., 28 TJ.S.C. provides that ‘A
party may amend his pleading once as a matter of
course at any time before a responsive pleading is
served * * V However, after a judgment of dismissal
the filing of an amended complaint may be permitted
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only under the rules pertaining to setting aside or
vacating judgments. Kelly v. Delaware River Joint
Commission, 3 Cir., 1951, 187 F. 2d 93; Feddersen
Motors, Inc., v. Ward, 10 Cir. 1950, 180 F. 2d 519;
Markert v. Swift & Co., 2 Cir., 1949, 173 F. 2d 517;
United States v. Newbury Mfg. Co., 1 Cir., 1941, 123
F. 2d 453; * * V’
It is thus apparent that the plaintiff has had final judg¬
ment adverse to it rendered in this case; that Rule 15 of
the Federal Rules of Civil Procedure does not authorize it
to amend its complaint and proceed in this case as though
the Court had in fact not acted to preclude its prosecution
of its claim, and that, unless it can cast itself within a cate¬
gory entitled to vacation of the judgment, its only remedy
is by appeal.
Rule 59, F.R.C.P., upon which plaintiff relies, is ob¬
viously of no benefit to it. This rule sets forth the terms
and conditions upon which a motion for new trial may be
entered after adverse judgment. Since no trial was had
in this case the rule is not relevant.
The only rule under which plaintiff may proceed to urge
the vacation of the judgment entered, which vacation is
prerequisite to the filing of amended complaint, is Rule 60
of the Federal Rules of Civil Procedure. Markert v. Swift
<£ Co., supra; Keen Lumber Co. v. Leoenthal, 165 F. 2d 815,
823. This rule contemplates vacation of judgment under
the following circumstances and no other; 1. Cler93
ical mistake, inadvertence, surprise or excusable
neglect; 2. Newly discovered evidence; 3. Fraud,
misrepresentation or other misconduct by the adverse
party; 4. Inherent invalidity of the judgment; 5. Its satis¬
faction, release, discharge and the like, and 6. Other rea¬
son justifying relief. The only reason upon which this mo¬
tion to vacate the judgment is predicated (and the motion,
if entitled to consideration, must be considered as a motion
to vacate the judgment) is the untenable assertion that the
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order of judgment contains a misstatement of fact which
requires its amendment. If in fact the statement in the
judgment were inaccurate, which it is not, its erroneous
inclusion would not in any wise affect the ruling of the
Court as expressed in the memorandum opinion filed by
the Court prior to the execution of the order of judgment;
nor can such reason be tortured to fall within those set
forth in Rule 60 of the Federal Rules of Civil Procedure.
Consequently, the pleading of the plaintiff is in effect in
nullity and the relief sought therein should be denied.
However, should the Court feel that it is entitled to en¬
tertain a motion to vacate the judgment under the “any
other reason ” provision of Rule 60, it should be noted that
the intended amendments of the complaint now lodged with
the Court make only the following material additional fac¬
tual allegations—the plaintiff possesses a dairy or proc¬
esser ’s permit and its supplying farms do not possess pro¬
ducer’s permits. These facts were pointed out to the Court
at the time Motion to Reconsider was argued, were ad¬
mitted by the parties, and were incorporated into the order
of judgment signed by the Court. The additional conclu¬
sions of law set forth in the intended amended complaint
are exactly those set forth in paragraph 49 of the original
complaint, except that they are elaborated and expanded,
asserting that the regulations promulgated by the Commis¬
sioners pursuant to the Milk Act of 1925 are arbitrary,
capricious, illegal, void, unconstitutional and the like.
These conclusions of law were obviously passed upon by
the Court in dismissing the original complaint and there
can be no question but that under these circumstances the
right to amend should be denied.
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“If the amendment would be subject to a motion
to dismiss, it would be an idle move for the Court to
allow the amendment, and refusal to grant leave to amend
in such a case has been held no abuse of discretion.” 3
Moore’s Federal Practice, 2nd Ed., 834 (Citing cases), and
as was said in Stephens v. Reed, 121 F. 2d 696, 699: “There
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can be no abuse when what is refused would avail the
offeror nothing if allowed. See Wilson v. Lamberton, et al,
3 Cir., 102 F. (2) 506, 507.”
Conclusion
It is respectfully submitted that the motion of plaintiff
to alter or amend the order of judgment should be denied.
E. West
Corporation Counsel, D. C.

Vernon

Oliver Gasch

EAG
Assistant Corporation
Counsel, D. C.
A. Beard
Assistant Corporation
Counsel, D. C.
Attorneys for Defendants
District Building
Washington, D. C.

Edward
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Order Denying Motion to Alter or Amend Order or Judg¬
ment Dated December 4, 1952, and Denying Plaintiff
Right to File Amended Complaint
Upon consideration of the motion filed on behalf of the
plaintiff to alter or amend order or judgment dated Decem¬
ber 4, 1952, and for leave to file amended complaint at¬
tached to said motion, the points and authorities in opposi¬
tion to said motion filed on behalf of the defendants, it is,
by the Court, this 22d day of December, 1952,
Ordered That the motion to alter or amend order or judg¬
ment dated December 4,1952, and for leave to file amended
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complaint attached to said motion be and the same hereby
is denied.
Matthew F. McGuire
Judge
Seen:
R. E. Lynch & N. J. Chase
Oljver Gasch

####**••••
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Filed Jan 2 1953

Notice of Appeal
Notice is hereby given this 2d day of January, 1953, that
Plaintiff hereby appeals to the United States Court of Ap¬
peals for the District of Columbia from the judgments of
this Court entered on the 4th and 22nd days of December,
1952 in favor of defendants against said Plaintiff.
Robert

E.

Lynch

by Nicholas J. Chase

Attorney for Plaintiff
To
Esquire,
Corporation Counsel
District Bldg
Wash. D. C.
Attorney for Defendants

Vernon West,
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An Act To regulate within the District of Columbia the
sale of milk, cream, and ice cream, and for other purposes.
Be it enacted by the Senate and House of Representa¬
tives of the United States of America in Congress assembled, That from and after the passage of this Act none but
pure, clean, and wholesome milk, cream, or ice cream con¬
forming to the definitions hereinafter specified shall be pro¬
duced in or shipped into the District of Columbia or held
or offered for sale therein, and then only as hereinafter
provided.
That no person shall keep or maintain a dairy or
dairy farm within the District of Columbia, or produce for
sale any milk or cream therein, or bring or send into said
District for sale, any milk, cream, or ice cream without a
permit so to do from the health officer of said District, and
then only in accordance with the terms of said permit. Said
permit shall be for the calendar year only in which it is
issued and shall be renewable annually on the 1st day of
January of each calendar year thereafter. Application for
said permit shall be in writing upon a form prescribed by
said health officer and shall be accompanied by such de¬
tailed description of the dairy or dairy farm or other place
where said milk, cream, or ice cream are produced, handled,
stored, manufactured, sold, or offered for sale as the said
health officer may require, and shall be accompanied by a
certificate signed by an official of the health department
of the District of Columbia, the United States Department
of Agriculture, or some veterinarian authorized by the
United States Department of Agriculture or the health de¬
partment of the District of Columbia, detailed for the pur¬
pose, certifying that the cattle producing such milk or cream
are physically sound, and in the case of milk or cream held,
offered for sale, or sold as such shall in addition be accom¬
panied by a certificate signed by one of the officials aforeSec. 2.
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said certifying the cattle producing such milk or cream have
reacted negatively to the tuberculin test as prescribed by
the Bureau of Animal Industry, United States Department
of Agriculture, within one year previous to the filing of the
application: Provided, That the words “person” or “per¬
sons” in this Act shall be taken and construed to include
firms, associations, partnerships, and corporations, as well
as individuals: Provided further, That the health officer may
accept the certification of a State or municipal health offi¬
cer: And provided further, That final action on each ap¬
plication shall, if practicable, be taken within thirty days
after the receipt of such application at the health depart¬
ment.
That the health officer is hereby authorized and
empowered to suspend any permit issued under authority
of this Act whenever in his opinion the public health is en¬
dangered by the impurity or unwholesomeness of the milk,
cream, or ice cream supplied by any person, and such sus¬
pension shall remain in force until such time as the said
health officer is satisfied the danger no longer continues:
Provided, That whenever any permit is suspended the
health officer shall furnish in writing to the holder of said
permit his reasons for such suspension, and the dealer re¬
ceiving such milk or cream shall also be promptly notified
by the health officer of such suspension.
Sec. 3.

4. That nothing in this Act shall be construed to
prohibit interstate shipments of milk or cream into the Dis¬
trict of Columbia for manufacturing into ice cream: Pro¬
vided, That such milk or cream is produced or handled in
accordance with the specifications of an authorized medical
milk commission or a State hoard of health.
Sec.

That failure or refusal on the part of any person
holding a permit under authority of this Act to permit the
health officer of the District of Columbia, or his duly ap¬
pointed representative, to inspect the dairy, dairy farm,
cattle, and all appurtenances of such dairy, dairy farm, or
Sec. 5.

other places where said milk, cream, or ice cream are pro¬
duced, stored, manufactured, handled, offered for sale, or
sold may be deemed sufficient to suspend or revoke such
permit at the discretion of said health officer.
Sec. 6. That the health officer or his duly appointed rep¬
resentative be, and he is hereby, authorized to seize all
milk, cream, or ice cream which may, in violation of the
provisions of this Act, be brought into the District of Col¬
umbia. The owner of any such milk, cream, or ice cream
shall be at once notified of such seizure; and if he shall fail
within twenty-four hours to direct the removal of the same
from the District of Columbia, the health officer may de¬
stroy or otherwise dispose of the said milk, cream, or ice
cream.
Sec. 7. That the health officer of the District of Colum¬
bia, under the direction of and with the approval of the
Commissioners of said District, is hereby authorized and
empowered to make and enforce all such reasonable regu¬
lations, consistent with this Act, from time to time, as he
may deem proper, to protect the milk, cream, and ice cream
supply of the said District of Columbia: Provided, how¬
ever, That such regulations shall be published once at least
thirty days in some daily newspaper in the District of
Columbia of general circulation before any penalty be ex¬
acted for violation thereof.
Sec. 8. That all milk wagons within the District of Co¬
lumbia shall have the name of the owner, the number of the
permit, and the location of the dairy from which said
wagons haul milk or cream painted thereon plainly and
legibly: Provided, That all trucks or wagons engaged in
bringing milk, cream, or ice cream into the said District
shall have the name and address of the owner painted plain¬
ly and legibly thereon.
Sec. 9. That all persons within the District of Columbia,
having or offering for sale, or having in their possession

with intent to sell milk, cream, or ice cream, shall at all
times keep the name or names of the person or persons from
whom the said milk, cream, or ice cream have been ob¬
tained posted in a conspicuous place wherever such milk,
cream, or ice cream are kept or offered for sale: Provided,
however, That general distributors of milk, cream, or ice
cream shall only be required to keep a record of the name
of all persons from whom said distributor is receiving
milk, cream, or ice cream, which record shall at all times
be open to inspection by the health officer or his duly au¬
thorized representative.
Sec. 10. That no person shall sell, exchange, or deliver,

or have in his possession with intent to sell, exchange, or
deliver, any “skimmed milk,” or “reconstructed milk,” or
“reconstructed cream” unless every can, vessel, package,
or container is plainly labeled conveying to the purchaser
the exact nature of its contents.
Sec. 11. That it shall be unlawful for any person or per¬

sons to sell, offer for sale, or have in their possession with
intent to sell, within the District of Columbia, milk or
cream taken from cows less than fifteen days before or
seven days after parturition, nor shall any such milk or
cream be used in the manufacture of ice cream.
Sec. 12.

That any person or persons holding a permit
issued under authority of this Act being afflicted, or any
member of his family, hired help, or other person on said
dairy farm being afflicted with a communicable disease, or
if he has reason to suspect any such communicable disease,
shall report the same to the health officer of the District
of Columbia within twenty-four hours after becoming
aware thereof. Willful violation of this section shall be
deemed sufficient cause for revocation of said permit.
Sec. 13.

That for the purpose and within the meaning
of this Act “milk” shall be held to be the lacteal secretion
obtained from the complete milking of cows.
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“Cream” is that portion of the milk rich in fat which
rises to the surface of the milk on standing or is separated
from it by centrifugal force or otherwise, and shall contain
not less than 20 per centum of butter fat and shall not be
offered for sale or sold unless and until it has been pas¬
teurized under regulations prescribed by the health officer,
and shall be free from pathogenic organisms and from visi¬
ble dirt
The term “pasteurized” as used in the Act shall be held
to mean the heating of milk or cream to a temperature of
not less than one hundred and forty-two degrees Fahren¬
heit and maintained at such temperature for a period of
not less than thirty minutes, then immediately cooled to a
temperature of not more than forty-five degrees Fahren¬
heit and maintained at not more than that temperature.
“Raw milk” is milk produced from healthy cows as de¬
termined by physical examination and by a tuberculin test
made within one year previous to the time of filing of the
application; said physical examination and tuberculin test
shall be made by an official of the health department of the
District of Columbia, the United States Department of
Agriculture, or some veterinarian authorized by the United
States Department of Agriculture or the health depart¬
ment of the District of Columbia, to make such examina¬
tion and tuberculin test; and said tuberculin test shall be
repeated at least one time during each succeeding calendar
year; and when reactors are found in any dairy herd li¬
censed under this Act, the tuberculin test shall be repeated
semi-annually thereafter until such time as tuberculosis
is eradicated from the herd: Provided, That no cow or bull
shall be added to any dairy herd licensed under this Act
until such cow or bull has first been physically examined
and tuberculin tested as hereinbefore provided. The farm
on which the milk is produced shall rate not less than 80
per centum, the dairy from which such milk is sold or dis¬
tributed not less than 90 per centum, and the cows produc¬
ing the milk not less than 95 per centum on the rating cards
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in use at the time by the health department of the District
of Columbia, and said milk shall not at any time contain
less than 3.5 per centum of butter fat nor less than 11.5
per centum of total solids; nor shall it contain when deliv¬
ered to the consumer more than twenty thousand bacteria
per cubic centimeter total count, and no colon bacilli or
other pathogenic organism shall be present in one-fiftieth
cubic centimeter, and the milk shall be free from all visible
dirt.
“Pasteurized milk” is milk produced from healthy cows,
as determined by the physical examination and tuberculin
test as hereinbefore provided for “raw” milk. Said milk
shall be pasteurized under regulations prescribed by the
health officer. The milk immediately after being pasteur¬
ized shall be cooled to a temperature of not more than
forty-five degrees Fahrenheit and maintained to at least
such temperature. The farm on which the milk is produced
must rate not less than 70 per centum, the dairy from which
said milk is sold or distributed not less than 85 per centum,
and the cows producing the milk not less than 90 per cent¬
um on the rating cards now in use by the health department
of the District of Columbia. It shall not contain less than
3.5 per centum of butterfat or 11.5 per centum total solids;
nor shall it contain when delivered to the consumer more
than forty thousand bacteria, total count, per cubic centi¬
meter, and be free from colon bacilli and other pathogenic
organisms and all visible dirt. No such milk shall be pas¬
teurized more than one time.
“Certified milk” is milk produced and handled in accord¬
ance with specifications of an authorized medical milk com¬
mission and must be labeled according to the specifications
of the commission which certifies to the quality of the prod¬
uct. A copy of the necessary articles of certification must
be filed in the health department of the District of Colum¬
bia and be approved by the health officer of said District.
“Reconstructed milk” or “cream” means milk or cream
which has been concentrated or dried in any manner and
subsequently restored to a liquid state.
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“Skimmed milk” is that part of milk from which the
fat has been partly or entirely removed and shall contain
not less than 9 per centum of milk solids, inclusive of fat.
“Ice cream” means the frozen product or mixture made
from pasteurized cream, milk, or product of milk sweet¬
ened with sugar, to which has been added pure, wholesome
good gelatin, vegetable gum, or other thickener, with or
without wholesome flavoring extract, fruits, nuts, cocoa,
chocolate, eggs, cake, candy, or confections, and which con¬
tains not less than 8 per centum, by weight, of milk (butter)
fat.
Sec. 14. That no person in the District of Columbia shall

handle, sell, offer for sale, or have in his possession with
intent to sell, any milk, cream, or ice cream which does
not comply with the definitions hereinbefore specified, and
all bottles, cans, vessels, or other containers in which said
milk or cream is sold or offered for sale shall have plainly
and legibly printed thereon the grade of the milk or cream
which is contained therein.
Sec. 15. That the pasteurization of all milk or cream re¬

quired under this Act to be pasteurized shall be done under
regulations to be prescribed by the health officer of the Dis¬
trict of Columbia and open to the supervision of said health
officer.
Sec. 16. That any person who shall molest, hinder, or in

any manner prevent said health officer or his duly appointed
agent from performing any duty imposed upon him or them
by the provisions of this Act shall be deemed guilty of vio¬
lating the provisions of said Act and be liable to the penalty
prescribed therefor.
Sec. 17. That every person, or persons, receiving a per¬

mit to ship milk or cream into the District of Columbia
from any creamery, or receiving station, afore said, shall
keep posted at all times in such creamery, or receiving sta¬
tion, the names of all persons licensed under this Act, who
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are delivering milk or cream at any such creamery, or re¬
ceiving station, and shall keep a record of all milk and
cream received, and furnish from time to time a sworn
statement giving such information relative thereto as the
said health officer may require. The health officer of the
District of Columbia shall have power by regulation to in¬
clude other places than creameries, or receiving stations,
under the provisions of this section, from time to time, as
may be necessary in his judgment.
Sec. 18. That no person in the District of Columbia li¬

censed under this Act shall receive any milk or cream from
any source until he shall have first ascertained from the
health department that the person from whom such milk
is obtained holds a license from the health officer of said
District to send milk or cream into the District of Columbia.
Sec. 19. That any person or persons violating any of the

provisions of this Act, or of any of the regulations promul¬
gated hereunder, shall, on conviction, be punished for the
first offense by a fine of not more than $10; for the second
offense by a fine of not more than $50, and for any subse¬
quent offenses within one year, a fine of not more than $500,
or by imprisonment in the workhouse for not more than
thirty days, or by both such fine and imprisonment, in the
discretion of the court, and in addition any license issued
under authority of this Act may be revoked. Prosecutions
hereunder shall be in the police court by the District of
Columbia.
Sec. 20. That all Acts and parts of Acts inconsistent with

the foregoing be, and the same are hereby, repealed.
Approved, February 27, 1925.
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Appellant understands the Petition of Appellees to be
basically an application for an oral rehearing before the
nine members of this Court. No application for rehearing
by the division composed of Circuit Judges Miller, Bazelon
and Fahy has been filed. The Supreme Court and this Court
have made it clear that the question of whether a cause
should be heard en banc, originally or on rehearing, is quite
different from the question of whether there should be a
rehearing by the division. Western Pacific R. Co. v. West¬
ern Pacific R. Co., 345 U.S. 247; 97 L. Ed. 987; 21 LW 4297,
Nos. 150 and 160,1952 Term, decided April 6,1953; and see
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statement of Chief Judge Stephens in XX D. C. Bar
Journal 103 et seq.
Alternatively, Appellees ask that the division, composed
of Circuit Judges Miller, Bazelon and Fahy, modify the
opinion of February 11, 1954, by deleting the last para¬
graph of page 5, all of page 6 and the full paragraph ap¬
pearing on page 7.
The net effect of Appellees ’ Petition is to ask the division
to modify the opinion to conform with Appellant’s ideas
or that the case be re-argued before the full bench.
Accordingly, we address ourselves to each of these appli¬
cations.

I.
The Division (Miller, Bazelon and Fahy, JJ.) Should Not
Modify the Opinion
(a) The suggestion in Point I of the Petition that this
Court has ordered the Court below to issue a preliminary
injunction clearly indicates that Appellees have mis-read
the opinion. On the contrary, the Court refused to issue
an injunction and left the equities for the Court below to
resolve upon full hearing of the facts. Sight has been lost
of the distinction between stating a claim and proving a
claim upon which relief will be granted.
(b) We do not re-argue the merits which are fully dis¬
cussed in Appellant’s Brief. As to Point II of the Petition,
suffice it to say that the Court has correctly concluded from
the plain language of the statute, as well as from the legis¬
lative history, that the Act was designed to require Dis¬
trict of Columbia permits only where the milk uras to be
“disposed of and used in the District of Columbia” (foot¬
note 12, p. 7, Opinion). Protection of the local consumer
is the stated police power purpose. The repetition of
“therein” following the several statutory references to sale
in the District of Columbia puts the point beyond debate.
Thus the Court should not modify the law of the case as
set forth in the opinion.
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Appellees have added nothing to the contentions set forth
in their brief and urged upon oral argument. Bather, the
Petition is an effort to discount the language “for sale
therein’’ as it appears in the preamble of the Act.
Point III of the Petition is the stock argument, with iden¬
tical citation, made by the Corporation Counsel in every
case involving governmental action of the municipal corpo¬
ration. This Court was only saying that Appellees upon
remand might succeed in sustaining their position if they
could factually show that the protection of local consumers
required raising the barrier to milk which is merely proc¬
essed in the District but sold for consumption outside
the District. This is necessarily so, as the Court stated,
because the position for which the District is contending
would be dependent upon a factual showing that it was nec¬
essary “to effectuate the Act’s purpose of protecting the
health of District consumers.” Appellees overlook the fact
that they did not promulgate ‘ ‘ reasonable regulations, con¬
sistent with this Act” (Section 7) covering the fact situa¬
tion of this case. Bather, as sheer administrative inter¬
pretation of the statute, and with what we are pleased to
call fiat, Appellees just issued an order banning all milk
from the District of Columbia which did not originate in
D. C. approved farms, without regard to ultimate use or
disposition, and, without regard to the fact that milk merely
brought into a D. C. plant for processing and then con¬
sumed outside of the District of Columbia was not within
the letter or spirit of the D. C. statute as such. After all,
the loci of milk used outside of the District regulate the
sale, distribution and consumption of milk under their own
police power.
Moreover, there has never been a finding of fact in an
administrative proceeding in pursuance of Section 7 afore¬
said, or by the Court below, that it is not reasonable to
process separately milk coming from farms which are not
holders of D. C. permits in the same plant where milk is
processed which does come from farms holding D. C. per-

4
mits. (See P. 27, point “B”, Appellant’s Brief) Yet,
Appellees would put this Court in the milk business and
ask it to make such a finding (Petition, p. 5) when Appel¬
lees themselves sought to sustain their position below on
an adequacy of supply (rather than public health) theory
(See Opinion, this Court, p. 7 and footnote 13).
In conclusion, Appellees found as a fact on October 26,
1950 (App. 38-40), that milk from farms not holding D. C.
permits and milk from farms holding D. C. permits could
be processed in the same plant without danger to the public
health (See footnote 3, Opinion, and p. 28, Appellant’s
Brief). It w^as in November, 1952, when a new set of Com¬
missioners by a 2-1 vote dictated that milk could not be
processed here, even though it was to be used elsewhere, for
the reason that the supply from farms holding D. C. per¬
mits was adequate to meet D. C. consumer needs (see p. 31
et seq., Appellant’s Brief). On the other hand, there never
has been a finding since October 26,1950 (App. 38-40) which
would demonstrate that the order which the District then
issued was unreasonable, unsound, or unfactual.
IL
The Court Should Not Grant an Oral Rehearing Sitting
En Banc
The Petition fails to allege a single reason or ground in
support of the application for oral rehearing by the full
bench of this Court. It may be assumed that Appellees
disagree with the law as declared by the division and for
this reason feel that the Court should sit en banc for a
reargument. The Court en banc is not “a general court of
appeals from each of the decisions of a division.”
This is not a case involving a question of whether a de¬
cision of the Court should be overruled; nor does the case
involve a question as to the power of the Court; nor does
the case involve a question of extraordinary public impor¬
tance. (See Vol. XX, The Journal of the Bar Association
of the District of Columbia, p. 107).
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This case, as the opinion of the division makes clear,
has been remanded for further proceedings not inconsistent
therewith, and if Appellees have any evidence which they
think will satisfy a trial judge in the first instance of the
soundness of their position, they must offer such evidence
in the Court below. This Court should not be asked to
guess on a silent record that Federal and State approved
milk brought into the District solely for processing will
contaminate local milk consumption.
The division has rightly concluded that an arbitrary
statutory abstraction which would bottom the exclusion
from the District of Columbia of milk from farms not hold¬
ing District of Columbia permits, where the milk is solely
to be processed here but used elsewhere, has no basis in
the letter or spirit of the statute. Nor can such a ruling
be sustained administratively or judicially on the theory
that farms holding D. C. permits can supply at a given
time adequate milk for the consumers of Washington.
CONCLUSION
The Petition for Rehearing Before the Full Court, or, in
the Alternative, for Modification of Opinion, should be
denied.
Respectfully submitted,
Robert

E.

Lynch

Nicholas J. Chase

Attorneys for Appellant
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PETITION FOR REHEARING BEFORE THE FULL
COURT, OR, IN THE ALTERNATIVE, FOR
MODIFICATION OF OPINION
Appellees in the above-entitled case petition the Court
for a rehearing thereof before the full Court, sitting en
banc, or, in the alternative, for modification of the opinion
herein and as grounds therefor state as follows:
On February 11, 1954, this Court, composed of Circuit
Judges Wilbur K. Miller, Bazelon and Fahy entered its
opinion and judgment. On February 23, 1954, appellees
filed a motion to extend the time until March 18,1954, with-

:
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in which to file the petition herewith presented, which mo¬
tion was, on March 5,1954 granted.

I
The Opinion Of This Court Is, In Effect, A Mandate To The
Lower Court To Issue A Preliminary Injunction.
While this Court stated in the last paragraph of its
opinion that it did not find in this case “the sort of unusual
circumstances which warrant departure from the normal
practice of allowing the District Court to make,, the esti¬
mates “for determining whether a preliminary injunction
should issue,’’ this Court, neverthless, in effect, predeter¬
mined that question by declaring, unequivocally, on page 4,
that “we think the allegations of the complaint underlying
this challenge state a case for equitable relief which the
District Court has jurisdiction to entertain.”
The mandatory effect of this Court’s holding that the
complaint states a case for equitable relief is not dimin¬
ished, it is submitted, by the observation that “there was
no need for the District Court to reach consideration of
these estimates in denying the preliminary injunction.”
The record discloses that in its complaint for “Temporary
and Permanent Injunction and Declaratory Judgment”
(App. 3), the plaintiff alleged, inter alia, that “it will suf¬
fer temporary and permanent irreparable loss and dam¬
age” (App. 14). The record also discloses that the criteria
to be considered in deciding the issuance or denial of a
preliminary injunction, set forth in Communist Party v.
McGrath, 96 F. Supp. 47, 48 (D. D. C. 1951), cited in this
Court’s opinion, was specifically brought to the attention
of the lower court by the defendants (App. 30-32); and that
the District Court, with these matters before it, denied the
plaintiff’s motion for a preliminary injunction (App. 54).
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n
This Court Misinterpreted Sec. 18 Of The Milk Act And, In So
Doing, Has, In Effect, Precluded A Proper Interpretation of
The Statute By The Lower Court
In its opinion, this Court quoted Sec. 2 of the Act, with
emphasis supplied by the Court, as follows:
“No person shall keep or maintain a dairy or
dairy farm within the District of Columbia, or
produce for sale any milk or cream therein, or
bring or send into said District for sale, any milk,
cream, or ice cream without a permit so to do from
the director of public health of said District, and
then only in accordance with the terms of said
permit. * •
By emphasizing the phrase “for sale” and the word
“therein,” the Court has construed Sec. 2 as if it read as
follows:
“No person shall keep or maintain a dairy or
dairy farm within the District of Columbia, or
produce for sale therein any milk or cream, or
bring or send into said District for sale therein,
any milk, cream, or ice cream without a permit so
to do from the director of public health of said
District, and then only in accordance with the
terms of said permit. * * •”
That this Court so interpreted Sec. 2 is manifest from the
conclusion that ‘4 the activities licensed and, therefore, sub¬
ject to control under the Act, are limited to those involving
the bringing or sending of milk into the District for sale
therein'* (italics supplied).
It is respectfully submitted that the foregoing conclusion,
resulting from juxtaposing the phrase “for sale” and the
word “therein” is erroneous. Appellees believe that the
word “therein,” as used in Sec. 2, vras intended to refer to •
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the production of milk or cream in a dairy or dairy farm
within the District and not to the sale thereof in the Dis¬
trict. If the Congress had intended the word 44 therein ’ ’ to
modify the phrase “for sale,” it would have worded Sec.
2 of the Milk Act as this Court did in the foregoing quoted
conclusion, viz., “for sale therein.,,
Such incorrect interpretation of Sec. 2 was the basis for
the Court’s conclusion that it cannot “agree with the Com¬
missioners’ main contention that Sec. 18 requires their
interpretation.”
It would serve no useful purpose to here reargue all the
reasons why the appellees are convinced that Sec. 18 of the
Act interdicts the importation into the District of milk from
sources which do not have permits by a person holding a
District permit. It is pertinent, however, to point out that
this Court has, in effect, interpreted the Milk Act, and that
in doing so has referred to only two (2). of the twenty (20)
sections of the statute. It is, of course, elementary law
that in interpreting statutes, the entire statute must be
examined with the view of ascertaining the intention of the
legislature. The statute was discussed at length on pages
9 through 18 of appellees’ brief. It will suffice, for pur¬
poses of this petition, to state that the interpretation given
Sec. 18 by the Court is inconsistent with other sections.
An example of such inconsistency (and one not mentioned
in Appellees’ brief) is the fact that while this Court has
held that it could not agree that Sec. 18 requires the inter¬
pretation that the statute prohibits milk from being im¬
ported into the District from sources uninspected and un¬
licensed by District authorities, Sec. 1 of the Act is worded
in the disjunctive. Sec. 1 declares that “none but pure,
clean, and wholesome milk, cream, or ice cream conforming
to the definitions hereinafter specified shall be produced in
or shipped into the District of Columbia or held or offered
for sale therein, and then only as hereinafter provided”
(App. 67—italics supplied). If Sec. 2 is read in conjunc¬
tion with Sec. 1, the conclusion is inescapable that Sec. 2
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merely particularizes the prohibition of Sec. 1 against the
importation into, production within, or sale in the District
of any uninspected milk for any purpose.
The correct interpretation of the Milk Act is the prin¬
cipal and vital issue in the case at bar. While the inter¬
pretation placed upon the statute by this Court constitutes
dictum in view of the fact that the Court declared it did “not
finally decide any issue dispositive of the suit at this pre¬
liminary stage/’ it is highly unlikely that the lower court
would venture to interpret the statute in a manner with
which this Court stated emphatically it “cannot agree”.
Although this Court held that the statute did not require
the Commissioners’ interpretation, no opinion was ex¬
pressed, other than that hereinafter mentioned, as to
whether the statute permitted such interpretation.
It should be apparent to the Court that it would be impos¬
sible, as a practical matter, to control the sale within the
District of milk uninspected and unlicensed by District
authorities if both uninspected and inspected milk are per¬
mitted to be imported into one plant in the District and
thereby render intermingling by the local dairy so easy
that policing thereof cannot be accomplished.
Ill
The Opinion Of The Court Erroneously Places The Burden Of
Proof Upon The Defendants To Prove The Validity Of The
Regulation Rather Than Upon The Plaintiff To Prove Its
Invalidity.
On page 7 of its opinion, this Court held that “if the
Commissioners are to succeed in sustaining their interpre¬
tation, they must show in the further proceedings upon
remand of this case, that it is realistically necessary to ef¬
fectuate the Act’s purpose of protecting the health of Dis¬
trict consumers.” Such holding is in direct contravention
of the established rule that one attacking the validity of a
regulation promulgated pursuant to statutory authority

6
(see Sec. 7—App. 69) has the burden of proof. As the
Supreme Court of the United States stated in Pacific States
Box & Basket Co. v. White et al, 296 U. S. 176, 185, 80 L.
Ed. 138, 56 S. Ct. 159,101 A. L. R. 853:
“* * * When such legislative action ‘is called in
question, if any state of facts reasonably can be
conceived that would sustain it, there is a pre¬
sumption of the existence of that state of facts, and
one who assails the classification must carry the
burden of showing by a resort to common knowl¬
edge or other matters which may be judicially
noticed, or to other legitimate proof, that the ac¬
tion is arbitrary.’ * * * The burden is not sustained
by making allegations which are merely the general
conclusions of law or fact. * * *
“• • • It is urged that this rebuttable presump¬
tion of the existence of a state of facts sufficient to
justify the exertion of the police power attaches
only to acts of legislature; and that vhere the regu¬
lation is the act of an administrative body, no such
presumption exists, so that the burden of proving
the justifying facts is upon him who seeks to sus¬
tain the validity of the regulation. The contention
is without support in authority or reason, and rests
upon misconception. * * * But where the regula¬

tion is within the scope of authority legally dele¬
gated, the presumption of the existence of facts
justifying its specific exercise attaches alike to
statutes, to municipal ordinances, and to orders of
administrative bodies. * # •” (italics supplied).
The phrase “if the Commissioners are to succeed in sus¬
taining their interpretation” contained in the opinion unmistakeably indicates that this Court thinks the action of
the Commissioners in entering the order putting such in¬
terpretation into effect was within the scope of authority
delegated to them by the Congress within the rules an¬
nounced in the foregoing quotation. Applying the rule of
the Pacific States case, supra, to the instant case, it seems
clear that upon remand the burden should properly be
squarely upon the appellant, which, as plaintiff, assails the
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order of the Commissioners prohibiting the importation by
District licensees of milk from sources uninspected and un¬
licensed by District authorities.
For the District of Columbia, or for any government,
municipal, state or federal, with the multitude of regula¬
tions being continually promulgated by it, to be put to the
burden of proving that such regulations are “realistically
necessary to effectuate” the purposes of various statutes
would seriously affect the administration of that govern¬
ment. No reason was assigned by the Court for departing
from the rule announced by the Supreme Court in the
Pacific States case, and none presents itself to appellees.
For the foregoing reasons, appellees petition the Court
to set this case down for an oral rehearing before the full
bench of nine members of the Court, sitting en banc, or, in
the alternative, to modify its opinion by deleting therefrom
the last paragraph of page 5, all of page 6 and the full
paragraph appearing on page 7.
Respectfully submitted:

Vernon

E.

West,

Corporation Counsel, D. C.,

Chester H. Gray,

Principal Assistant Corporation
Counsel, D. C.,

Milton

D.

Korman,

Assistant Corporation Counsel, D. 6’.,

Harry

L.

Walker,

Assistant Corporation Counsel, D. C.
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STATEMENT OF QUESTIONS PRESENTED
In the view of counsel for the appellees, the questions
presented are as follows:
1. Does the District of Columbia Milk Act prohibit the
importation of milk and cream into the District by a person
licensed to sell the same within the District where such
milk and cream come from sources without the District
which are neither inspected nor licensed by District health
authorities?
2. Did the lower court abuse its discretion in refusing to
issue a preliminary injunction or to enter a declaratory
judgment if the complaint itself did not state a cause of ac¬
tion upon which relief could be granted ?
3. Did the lower court abuse its discretion in refusing to
allow the appellant leave to file an amended complaint when
it appeared that such amended complaint in fact stated no
new cause of action different from that stated in the com¬
plaint which had been dismissed ?
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IN THE

United States Court of Appeals
fob the District of Columbia Circuit

No. 11,701

Embassy Dairy, Inc., Appellant,

v.
F. Joseph Donohue, Kenah F. Camaleer, Louis W.
Prentiss, Individually, and as Members of the Board of
Commissioners of the District of Columbia, and
Daniel L. Seckinger, Individually, and as Director of
Health for the District of Columbia, Appellees.

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRIEF FOR APPELLEES

COUNTER-STATEMENT OF THE CASE
The appellant, plaintiff below, filed a complaint praying,
in substance, as follows:
1. That the appellees be ordered, pending final hearing,
to permit and authorize the appellant to receive and process
in its plant, for general distribution within and without
1

0

the District, milk and cream meeting the requirements of
the State of Maryland and of the United States Public
^Service Health Code;
2. In the alternative, that appellees be ordered, pending
final hearing, to permit and authorize appellant to receive
and process in its plant, for general distribution to the
Armed Services and others outside the District, milk and
cream meeting the requirements of the State of Maryland
and of the United States Public Health Service Code;
3. That upon final hearing appellees be permanently or¬
dered by the Court as requested in prayers No. 1 and No. 2;
4. And that, in the alternative, a mandatory injunction
temporary and permanent be ordered by the Court direct¬
ing appellees to issue a permit to appellant to receive in its
plant located in the District, for processing and general
distribution within and without the District, milk and cream
meeting the requirements of the State of Maryland and the
requirements of the United States Public Health Service
Code;
5. In the further alternative, that a temporary and per¬
manent mandatory injunction be issued directing appellees
to permit appellant to receive and process in its plant in the
District, for general distribution outside the District, in¬
cluding the Armed Services, milk and cream meeting the
requirements of the State of Maryland and the United
States Public Health Service Code;
6. That a declaratory judgment be entered declaring that
the Milk Act of 1925 and regulations promulgated pursuant
thereto be construed as permitting appellant to receive and
process in its plant in the District, for general distribution
within and without the District, milk and cream meeting the
requirements of the State of Maryland and of the United
States Public Health Service Code or, in the alternative,
that said declaratory judgment be limited to permit appel¬
lant to process said milk and cream within the District
and to distribute the same outside the District; and
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7. That, in the event the Court should conclude that the
Milk Act of 1925 and/or regulations promulgated pursuant
thereto are not susceptible of the interpretation requested,
they be declared unconstitutional, null and void insofar as
they serve to prevent appellant in the District from receiv¬
ing, processing and distributing milk and cream meeting
requirements of the State of Maryland and of the United
States Public Health Service Code (App. 14, 16).
The material facts, as alleged in said complaint, are as
follows:
Appellant is and has been for many years a processor
and distributor of fluid milk and cream and other dairy
products for consumption in the District and elsewhere
(App. 3). Its processing plant is located in the District
(App. 3).
In addition to its business of processing milk for sale
within the District, appellant engaged in the business of
processing in its plant in the District and supplying milk
for the Armed Services of the United States and for others
for consumption outside the District (App. 4). The pro¬
cessing and supplying of milk for the Armed Services con¬
stitutes a substantial portion of appellant’s business (App.

8).
Appellant receives a substantial part of its supply of
inilk from producers whose farms are inspected and who
are licensed by the Director of Public Health of the District
of Columbia1 (App. 10). Appellant also receives a substan¬
tial part of its supply of milk from a corporate affiliate,
Green Spring Milk Company of Queenstown, Maryland
(App. 8, 9, 10). The plant of Green Spring is not in¬
spected by the District Director and Green Spring has not
been licensed by the District Director to ship milk into the
District (App. 10). Green Spring receives its supply of
1 The title of the Health Officer has since been changed to “Director of
Public Health.”
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milk from producers whose farms are not inspected tr
District Director and who have not been licensed by
to ship milk into the District. The plant of Green Sj
and the farms of the producers who supply it are inspc
and licensed by the State of Maryland Health Departi
(App. 8, 9). The plant of Green Spring and the farn
its suppliers have been inspected by the United S
Public Health authorities (App. 9).

Prior to 1942 the farms of all milk producers who :
ped milk into the District for processing and sale ii
District and the metropolitan area of the District wer
spected by the District Health Department and the
ducers held permits2 authorizing them to ship milk int<
District (App. 4). Beginning in the year 1942 and contin
through the period of World War II and the folio
years to October, 1950, the Commissioners of the Dis
of Columbia permitted the importation into the Distri
“emergency milk” (App. 5), i. e., milk produced on f;
which were neither inspected nor licensed by the Dis
of Columbia but which were inspected and licensed by h
authorities of the jurisdiction in which such farms
located (App. 4, 7).
In June, 1950, the Corporation Counsel of the Distri
Columbia advised the Commissioners, in a written opi
that the importation into the District of the so-called “e
gency milk” was illegal. On October 18, 1950, the 1
missioners ordered that the importation into the Dh
of milk produced on farms uninspected and unlicens<
the District be discontinued on October 31, 1950 (Ap]
On October 26, 1950, the Commissioners modified
order of October 18,1950, to the extent that they autho
the bringing into the District and processing therei
2 The words “permit” and “license” are used interchangeably in the
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consumption beyond the limits of the District of milk
produced on farms uninspected and unlicensed by District
authorities provided, however, that “Such milk and cream
must • • # be pasteurized and processed separately from
milk and cream brought into the District of Columbia for
distribution to consumers in the District of Columbia”
(App. 5, 6). On May 22, 1952, the Commissioners ordered
the discontinuance of this so-called “dual plan” (App. 39)
by prohibiting the importation, after October 31,1952, into
the District of fluid milk produced on farms which were
uninspected and unlicensed by District authorities (App.
6). By an order of September 30, 1952, the Commission¬
ers extended the date for discontinuance of the “dual plan”
to November 30, 1952, and by an order of November 13,
1952, the Commissioners refused to further extend the ef¬
fective date of the prohibition (App. 7). Five (5) days
later, on November 18, 1952, appellant filed its complaint
in this case.
In its complaint, appellant stated “that it is entitled to
import and process for distribution within and without the
District of Columbia pure, clean, wholesome milk and
cream” (App. 14). Appellant obviously, thereby, claimed
the right to import and process for sale and distribution
both within and without the District all milk regardless of
whether the farms upon which such milk is produced have
been inspected or licensed by the District Director (App.

7, 8).

Appellant also filed a motion for a temporary injunction
enjoining appellees from preventing it from bringing milk
from Green Spring into appellant’s plant in the District for
processing therein and “distributing the said milk and
cream within and without the District of Columbia or, in
the alternative, for processing the said milk and cream
within the District of Columbia and distributing the same
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outside of the District of Columbia; provided, however,
the said milk and cream when imported into the District of
Columbia to” appellant’s “plant meets the requirements
of the State of Maryland and the requirements of the
United States Public Health Service Code 220” (App. 17).
In said motion, appellant also moved, in the alternative,
that a mandatory injunction be issued directing appellees to
permit it to import from Green Spring milk and cream for
processing within the District and distribution within and
without the District or to permit it to process such milk
and cream within the District and distribute the same out¬
side the District provided such milk and cream meet the
requirements of the State of Maryland and of the United
States Public Health Service Code 220 (App. 17).
Appellees filed a Motion to Dismiss the Complaint (App.
18) and Points and Authorities in Opposition to Motion
for Temporary Injunction and in Support of Motion to
Dismiss Complaint (App. 20). Appellant filed a reply to
said motion (App. 40) and included therein Points and
Authorities (App. 42). After oral argument, the District
Court granted appellees’ Motion to Dismiss the Complaint
(App. 49). After further oral argument the District Court
denied (App. 53) appellant’s Motion for Reconsideration
(App. 49). The lower court also denied appellant’s Motion
to Alter or Amend Order or Judgment and appellant’s Mo¬
tion for Leave to File Amended Complaint (App. 65).
SUMMARY OF ARGUMENT
The appellant, a corporation which operates a dairy business in
the District of Columbia, was issued a permit by District health
authorities which authorized it, inter alia, to sell milk in the Dis¬
trict. Section 18 of the Milk Act prohibits a person licensed under
the Act in this manner from receiving any milk or cream from
any source until he “shall have first ascertained * * * that the
person from whom such milk is obtained holds a license from
the Health Officer of said District of Columbia to send milk or
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cream into the District”. Section 2 of the Act prohibits any
person from sending any milk into the District without such
a permit or license. The statute, therefore, clearly prohibits a
licensee from importing milk into the District from sources un¬
inspected and unlicensed by the District Director. This being so,
the complaint in this case did not state a claim upon which relief
could be granted since the relief sought thereby was, in sub¬
stance, a request by the appellant to have the court compel the ap¬
pellees to permit it to violate the statute.
Repeated attempts to secure legislation which would accom¬
plish, in substance, what the appellant here seeks by judicial
decision failed., In view of this fact, it seems certain that the
Congress did not intend that the statute should be construed in
the manner urged by the appellant.
Since the complaint itself did not state a claim upon which relief
could be granted, it was no abuse of discretion for the lower
court to refuse to grant the appellant a preliminary injunction or
to enter a declaratory judgment.
The amended complaint which the appellant sought leave to
file was, in substance, no different from the original complaint.
If, therefore, as the appellees contend, the original complaint did
not state a claim upon which relief could be granted, it was not
error for the lower court to refuse to permit the appellant to file
the amended complaint Final judgment had been entered prior
to the time when the appellant sought leave to file an amended
complaint Under Rule 15 of the Federal Rules of Civil Pro¬
cedure, a party does not have the right, without leave of court,
to amend his complaint if a responsive pleading has been filed.
However, Rule 15 cannot be construed to permit amendment of
pleadings even with leave of court after a final judgment has been
entered pursuant to the granting of a motion to dismiss.
Neither was there present in this case any of the reasons con¬
templated by Rule 60(b) of the Federal Rules of Civil Procedure
for vacating or amending a final judgment or order, and, ac-
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cordingly, the lower court was not in error, under either of
these rules, in denying the appellant’s motion to alter or amend
its final order or in denying the appellant leave to file an amended
complaint.
The fact that the Commissioners did not enforce the provisions
of the Milk Act during the period 1942 to 1952 is of no signi¬
ficance. There is no theory under which the doctrine of estoppel
could be applicable in this case. The failure to enforce a law
does not result in its modification or repeal.

PRELIMINARY STATEMENT
This case involves the regulation of the production and
distribution of milk. It is important because it involves
the interpretation of a statute obviously designed as a health
measure. See Leaman, et al. v. District of Columbia, infra.
“Fluid milk is a food product which is unique in its proper¬
ties and characteristics and which is analogous to only a
few other foodstuffs. Milk is a good cultural medium for
bacterial growth and can easily be contaminated. * * *”
(Appellant’s brief 34). As the Supreme Court of the
United States declared, inter alia, in United States v. Rock
Royal Co-operative, 307 U. S. 533, 549, 83 L. Ed. 1446, 59
S. Ct. 993:
“* * * As milk is highly perishable, a fertile
field for the growth of bacteria, and yet an essen¬
tial item of diet, it is most desirable to have an
adequate production under close sanitary super¬
vision to meet the constantly varying needs. * *
In its brief (p. 17), appellant has enumerated four points
as its contentions on this appeal. Appellees’ brief will,
generally speaking, be directed to those points, although not
in the order in which they appear in appellant’s statement.
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ARGUMENT

I
The Milk Act Prohibits Importation into the District by a Person
Holding a District Permit of Milk From Sources Which Do
Not Have a Permit.

Both in its complaint and in its motion for preliminary
injunction, appellant sought an interpretation of the statute
which would permit it to import into the District of Colum¬
bia, from sources which did not hold permits issued by the
District for such purpose, milk for sale both within and
without the District. It also sought, in the alternative, an
interpretation which would permit it to import from such
sources milk which it alleged vras for distribution outside
the District (Appellant’s brief 14-17). In its brief in this
Court, however (pp. 26-32), appellant has apparently con¬
fined its argument to its alleged right to import milk which
it says is to be distributed or consumed outside the District.
In this connection, however, attention is called to a con¬
ceded fact which appellant sets forth on page 24 of its brief
as follows:
“* * * It was admitted that (1) milk from StateUnited Public Health Service approved sources
was being imported under its dairy permit for
processing in the District and consumption at Fed¬
eral installations in and out of the District.”
Appellant concedes that “The statute is designed to pro¬
tect the milk supply of the consuming public in the District”
(Appellant’s brief 21), but argues that because it holds a
license to sell milk in the District it may import milk into
the District from sources which do not hold a District per¬
mit. As appellees understand appellant’s position, it is
that while there is nothing in the statute to permit the im¬
portation of milk into the District from sources not hold-
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ing District permits, the Act should be so construed as to
permit such procedure in cases where the importer says
that the milk is to be distributed outside the District (Ap¬
pellant’s brief 17, 21, 27-32).
In light of prayers numbered 1, 4, 6 and 7 of the Com¬
plaint, of the Motion for Temporary Injunction, and of the
foregoing quotation from its brief in this Court, it is diffi¬
cult to understand appellant’s conclusion that ‘‘The ques¬
tion as to whether a District farm permit is needed where
the milk is to be consumed in the District is not necessary
to decision on this record” (Appellant’s brief 26).
On this appeal, appellant asks this Court “to reverse the
order of the Court below insofar as it holds that Embassy
was not entitled to pendente lite or permanent relief inso¬
far as the order of the Commissioners prohibits the impor¬
tation of milk in the District for processing only where the
milk is to be consumed without the District” (Appellant’s
brief 26).
It is the position of appellees that the statute involved
prohibits any person holding a District permit which per¬
mits the selling of milk in the District from importing into
the District any milk from any person who does not also
have a permit issued by the District.
Primarily, this case must be determined by interpreta¬
tion of the statute.
The statute was enacted in 1925 and is popularly known
as the “Milk Act.” Its title discloses its purpose. As stated
in its title, it is “An Act To regulate within the District
of Columbia the sale of milk, cream, and ice cream, and for
other purposes” (App. 67).
Section 2 provides that no person shall keep or maintain
a dairy or dairy farm within the District, or produce for
sale any milk or cream therein, or bring or send into the
District for sale, any milk, cream or ice cream without a
permit so to do issued by the Director of Public Health of
the District of Columbia (App. 2, 3).
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Section 4 provides that nothing in the Act11 shall be con¬
strued to prohibit interstate shipments of milk or cream
into the District of Columbia for manufacturing into ice
cream: Provided, That such milk or cream is produced or
handled in accordance with the specification of an author¬
ized medical milk commission or a State board of health”
(App. 68).
Section 13 contains definitions and sets forth certain
standards by which the farms, dairies, cows, and the milk it¬
self shall be rated for the purpose of the issuance of permits
by the District Director of Public Health. It provides that
such rating and scoring shall be done upon rating cards
provided by the Health Department of the District (App.
70-73).
Section 18 provides that “no person in the District of Co¬
lumbia licensed under this Act shall receive any milk or
cream from any source until he shall have first ascertained
from the health department that the person from whom
such milk is obtained holds a license from the health officer
of said District to send milk or cream into the District of
Columbia” (App. 74).
Appellant holds a permit issued by the Director of Public
Health of the District of Columbia (hereinafter referred
to as the “District Director”) which authorizes it to re¬
ceive, process, or sell milk or cream at retail in the Dis¬
trict of Columbia (App. 53). Appellant is, therefore, a
“person in the District of Columbia licensed under this
Act” within the language of the last-quoted section of the
statute. It is true that Sec. 18, standing alone, does not, in
terms, prohibit a licensee from importing into the District
milk or cream from sources unlicensed by the District Di¬
rector ; it merely provides that such licensee shall not receive
any milk from any source “until he shall have first ascer¬
tained” that the person furnishing such milk holds a li¬
cense. But since Sec. 2 prohibits any person from sending
any milk into the District without a permit from the Dis-
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trict Director, it seems crystal clear that Sec. 18, when read
in conjunction with Sec. 2 and the other provisions of the
statute, was intended to prohibit persons holding District
licenses from importing any milk into the District from any
source not holding a permit to send milk into the District.
In view of the language of the statute, particularly Sec. 18
when read in conjunction with Sec. 2, it is easily under¬
standable why appellant makes only scant reference to Sec.
18. An example of the somewhat cavalier fashion in which
appellant has discussed Sec. 18 appears on Page 27 of its
brief. There the statement is made that “Sections 15-19
control conduct of persons identified with milk consumption
in the District”. The language of those sections, however,
does not warrant any such conclusion. Section 15 provides
that all milk required under the Act to be pasteurized shall
be pasteurized under regulations prescribed by the District
Director (App. 73). Section 16 prohibits any person from
molesting, hindering or preventing the District Director or
his agents from performing duties imposed upon them
under the statute (App. 73). Section 17 requires every per¬
son holding a permit to keep posted at all times in his
creamery or receiving station the names of all persons li¬
censed under the Act from whom he is receiving milk and
to keep a record of all milk and cream received (App. 73,
74). Section 18 has already been discussed and Section 19
provides criminal penalties for violation of the statute
(App. 74). There is, therefore, notwithstanding appel¬
lant’s statement to the contrary, nothing in Sections 15 -19
which identifies the persons mentioned therein with “milk
consumption” in the District. Appellant apparently reached
that conclusion because of what is believed to be its errone¬
ous major premise, viz., that the wording or the intent, or
both, of the statute serves to regulate the importation of
milk into the District only with respect to that phase of a
permittee’s business which he says is the selling of milk for
local consumption.
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Appellant’s whole case seems to be predicated upon the
fact that its suppliers are inspected and licensed by the
State of Maryland and that the United States Public
Health authorities had certified such farms and the quality
of milk produced thereon. In this connection, however, it is
pertinent to point out that in Section 4 of the statute the
Congress provided as follows:
“That nothing in this Act shall be construed to
prohibit interstate shipments of milk or cream into
the District of Columbia for manufacturing into
ice cream: Provided, That such milk or cream is
produced or handled in accordance with the speci¬
fications of an authorized medical milk commission
or a State board of health.”
Thus Congress specifically authorized State approved milk
for importation in the District but only where the same was
for “manufacturing into ice cream”. It is reasonable to
presume that if Congress had intended milk or cream so
approved to be imported into the District for any other
purpose it would have specifically made provision therefor
in sections other than Section 4. Congress did not intend
such milk to be imported for any other purpose. “Inclusio
unius est exclusio alterius.”
The legislative history of the statute supports the fore¬
going conclusion. On May 8, 1939, a bill (H. R. 6217, 76th
Congress, 1st Session) was introduced into the House
which would have amended Section 4 of the Act by striking
therefrom the words “for manufacturing into ice cream”.
With those words eliminated, Section 4 would have per¬
mitted the importation of State approved milk and cream
into the District for any purpose.
On May 15, 1939, a bill (H. R. 6316, 76th Congress, 1st
Session) was introduced which would have amended Sec¬
tion 2 of the statute inter alia, by having a new subsection
(c) reading as follows:
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“• * # (c) Cream, conforming to the definition
hereinafter stated, shall be admitted into the Dis¬
trict of Columbia for sale therein for any purpose:
Provided, That the dairy outside of the District of
Columbia shipping such cream into said District
shall hold a permit from the health officer of said
District so to do; said permit shall be for the
calendar vear onlv for which it is issued, and shall
be renewable annually on the 1st day of January of
each calendar year thereafter. Application for
said permit shall be in writing upon a form pre¬
scribed by said health officer, and it shall be accom¬
panied by such detailed description of the dairy
farm where said cream is handled as the said
health officer may prescribe; that said permit shall
be granted by the health officer when it has been
established to his satisfaction that the said dairy
holds a permit from an authorized medical milk
commission or State board of health; that such ap¬
plication shall be further accompanied by a state¬
ment from such medical milk commission or State
board of health that all of the cows producing the
milk from which such cream is separated have been
tested in accordance with the State laws in which
the said cows are located, and have reacted nega¬
tively to the tuberculin test, and that said test
was made in accordance with the laws of such
State; that all such cream brought or sent into the
District of Columbia shall be received and there¬
after maintained in said District at a temperature
no higher than fifty degrees Fahrenheit, shall con¬
tain no coli bacillus or visible dirt, shall contain no
foreign substance or adulterant, and shall contain
not more than fifty thousand bacteria.”
On July 5,1939, a bill (H. R. 7085, 76th Congress, 1st Ses¬
sion) was introduced which would have repealed the Milk
Act of 1925 and all laws and parts of laws, and regulations
promulgated by the Commissioners of the District of Co¬
lumbia in conflict with either the bill or the 1939 edition of
the United States Public Health Services Milk Ordinance.
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Under Section 2 of this bill milk could not be sold in the
District, if no inspection thereof had been made by the Dis¬
trict Health Officer, unless produced or pasteurized under
provisions equivalent to the requirements of the 1939 edi¬
tion of the United States Public Health Services Milk Ordi¬
nance.
On August 14, 1941, a bill (S. 1844, 77th Congress, 1st
Session) was introduced in the Senate. This bill, as its title
implied, would have permitted “the importation into the
District of Columbia of cream • # • produced or handled
* * * in accordance with the provisions of the United States
Public Health Services Milk Ordinance”. A similar bill
(H. R. 5516, 77th Congress, 1st Session) had been intro¬
duced in the House the preceding week.
On January 17, 1949, a bill (H. R. 1555, 81st Congress,
1st Session) was introduced which would have authorized
dairy plants in the District to purchase, receive, process,
sell, and distribute shipments of grade “A” milk from any
of the forty-eight states in the United States.
On June 13, 1950, Joint Resolution (H. J. Res. 488, 81st
Congress, 2nd Session) was offered in the House. It read
as follows:
“Resolved by the Senate and House of Repre¬
sentatives of the United States of America in Con¬
gress assembled, That, notwithstanding the provi¬
sions of the Act entitled ‘An Act to regulate within
the District of Columbia the sale of milk, cream,
and ice cream, and for other purposes’, approved
February 27,1925, as amended, the Commissioners
of the District of Columbia, whenever in their judg¬
ment by reason of any emergency there exists a
shortage of milk or cream in the District of Colum¬
bia, may issue a temporary permit for such period
of time as the Commissioners shall determine for
the importation of raw or pasteurized milk and
cream for sale as fluid milk and cream from with¬
out the District of Columbia, provided such milk or
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cream is produced or handled in accordance with
the specifications of an authorized medical milk
commission or a State board of health until such
time as the shortage is abated. The Commission¬
ers shall have authority to waive the requirements
of section 8 of said Act.”
On July 11, 1950, a bill (H. R. 9069, 81st Congress, 2nd
Session) was introduced in the House. This bill would have
repealed the Milk Act of 1925 and would have authorized
and directed the Commissioners, inter alia:
“• • (3) to provide that said permits shall be
issued for sources of sanitary quality at least equal
to those within the milkshed of the District of Co¬
lumbia as evidenced by milk sanitation ratings of
the source made within the preceding twelve
months, by the health authority of the State of
origin in accordance with the rating procedure es¬
tablished and spot-checked by the United States
Public Health Service.”
On January 22, 1951, a bill (H. R. 1896, 82nd Congress,
1st Session) was introduced which would have authorized
the shipment of grade A milk from any of the forty-eight
States into the District of Columbia, apparently from
sources uninspected and unlicensed by the District.
None of the foregoing bills was ever enacted into law.
It seems, therefore, that appellant is attempting to have the
act amended by judicial process in a manner which Con¬
gress has repeatedly refused to do by legislation.
On this appeal, appellant, throughout its brief, goes to
great lengths to show that the purpose of the Milk Act is
to insure a supply of pure and wholesome milk for sale and
use in the District (App. 28-31). In its complaint, appel¬
lant contended that it had a right to purchase, process and
sell milk from state and United States Public Health ap¬
proved producers and alleged that such milk is “pure, clean
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(and) wholesome” (App. 8). With the first of these two
propositions the appellees are not in disagreement. The
fallacy in appellant’s position is its apparent adoption of
the theory that any milk which it says is not to be distri¬
buted or consumed within the District and which some pub¬
lic authority of its own selection declares is pure and whole¬
some satisfies the purpose of the Act even though the Act,
in terms, contains its own standards of what is pure and
wholesome milk and proscribes the importation into the
District of milk from sources neither inspected nor licensed
by District authorities. Appellees, of course, cannot agree
with such a fallacious conclusion.
In Leaman, et al. v. District of Columbia, 60 App. D. C.
395, 55 F. 2d 1020, the question involved was, in the words
of this Court, “whether ‘Pantry Table Cream’ and ‘Pantry
Whipping Cream’ may be brought to the District and sold
without first applying for and obtaining the permit required
in section 2 of the Act”. Since the Leaman case is the only
one which counsel for appellees have been able to discover
in which this Court interpreted the Milk Act, it is deemed
not inappropriate to set forth the following quotation from
that case:
“• * * On the contrary, the boast of plaintiffs in
error is that it is pure cream—pure because by
sterilization all impurities are destroyed, and
cream because it is that portion of the milk to
which nothing is added and from which nothing is
taken that rises to the surface, or is otherwise
separated, and contains the requisite per centum
of butter fat. In its sterilized cans it is still cream,
and it is not claimed, and will not be, that anything
in the processing has changed its nature or its
form. It is therefore the precise thing which Con¬
gress had said may not be brought into the District
or sold there without a permit. To hold differently
would be to say that, because the process adopted
accomplishes the ends ivhich Congress had in view,
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the unmistakable language of the statute and its
requirements must be ignored. This we may not
do, for, if the plain words of the statute leave no
room for construction, the courts have no choice
but to follow it without regard to the consequences.
Commissioner of Immigration of Port of New York
v.Gottlieb, 265 U. S. 310, 313, 44 S. Ct. 528,68 L. Ed.
1031. In the last named case the Supreme Court
felt obliged to apply the rule just stated in a case
of distressing hardship. The present case pre¬
sents no such element, for it is not suggested here
that a permit such as the statute requires has been
refused, and, if the product is, as now appears,
pure and healthful within the scope and purpose
of the act, it is idle to suppose that the health officer
will refuse a permit when one is asked.” (Italics
supplied.)

n
Neither the Statute nor the Regulations Promulgated Thereunder
are Unconstitutional.

In its complaint, appellant prayed that, in the event the
Milk Act and/or the regulations pertaining thereto were not
susceptible of the interpretation which it sought, they be
declared unconstitutional, null and void “• * * insofar as
the same prevent plaintiff in the District of Columbia from
receiving, processing and distributing milk and cream meet¬
ing requirements of the State of Maryland and the require¬
ments of the United States Public Health Service Code”
(App. 16). Appellees are not certain whether paragraph
numbered 4 of appellant’s statement of Points on Appeal
constitutes an adherence to the aforesaid contention of the
appellant. But in any event neither the statute nor the
regulations are unconstitutional. The regulation of the
production and sale of milk is a proper exercise of the
police power. New York ex rel. Lieberman v. Van De Carr
(1905) 199 U. S. 552, 50 L. Ed. 305, 26 S. Ct. 144, affirming
(1903) 175 N. Y. 440,108 Am. St. Rep. 781, 67 N. E. 913; St.
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rJohn v. Neiv York (1906) 201 U. S. 633, 50 L. Ed. 896, 26
S. Ct. 554, 5 Ann. Cas. 909; Hebe Co. v. Calvert (1917) 246
Fed. 711. As this Court said concerning the Milk Act:
“* * * The moving consideration in the passage
of the act was to safeguard the public health, and it
is of course within the power of Congress, in the
exercise of its police powers in the District, to say
how this shall be accomplished. * *
Leaman v.
District of Columbia, supra.
The requirement that producers and processors of milk
be required to submit to personal inspection and to operate
under a permit is a proper exercise of the police power.
Miller v. Williams (1935), D. C. Md., 12 F. Supp. 236; New¬
port v. Highland Dairy Co., 291 Ky. 561, 164 S. W. 2d 818;
State v. Nelson, 66 Minn. 166, 68 N. \V. 1066; Asheville v.
Nettles, 164 N. C. 315, 80 S. E. 236; Korth v. Portland, 123
Ore. 180, 261 P. 895; Hill v. Fetherolf, 236 Pa. 70, 84 A. 677.
In summary, appellees submit that neither the statute nor
the regulations are unconstitutional, and that the statute
does prohibit appellant, which is authorized to sell milk in
the District, from importing milk into said District from
sources which are neither inspected nor licensed by the
District.
Ill
There is no Theory under which the Doctrine of Estoppel Could
Be Invoked in this Case.

If appellees’ arguments I and II, supra, are correct, then
appellant’s only other ground for attacking the enforce¬
ment of the Act is necessarily predicated upon some pecu¬
liar theory of estoppel. Phrased in simple language, the
contention of appellant seems to be that because appellees
had failed to enforce the Act during the period 1942 through
1952 they should be enjoined from doing so now. There is
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no theory which w’ill support any such proposition. There
is no doctrine by which a state, municipality, or its officers
may through application of estoppel be compelled to do an
act expressly forbidden by law. Wall v. Monroe County,
103 U. S. 74, 26 L. Ed. 430; Berry v. District of Columbia, 32
App. D. C. 96; Rio Piedras v. Serra G. & Co., 65 F. 2d 691.
Neither is there any theory by which the neglect of public
officials to enforce a statute may be pleaded to render the
statute inoperative against one who has violated it, thus ex¬
tending him immunity, or, to put it another way, granting
him a license to violate the law. Berry v. District of Colum¬
bia, supra; National Hospital Service Society v. Jordan, 76
U. S. App. D. C. 23, 128 F. 2d 460, cert. den. 317 U. S. 664;
Newcastle v. Withers, 291 Pa. 216, 139 A. 860, 57 A. L. R.
132; Valicenti’s Appeal, 298 Pa. 276,148 A. 308; San Angelo
v. Deutsch, 126 Tex. 532, 91 S. W. 2d 308.
“The failure of the executive branch to enforce a law
does not result in its modification of*repeal.” District of
Columbia v. John R. Thompson Company, 346 U. S. 100.
IV
The Lower Court Was Not in Error in Refusing to Issue a
Preliminary Injunction or in Holding the Declaratory Judg¬
ment Act Inapplicable.

A.
The Lower Court Did Not Abuse its Discretion in Refusing
Temporary Injunctive Relief.

In its complaint, appellee alleged that it was receiving “a
substantial part of its supply of milk and cream from
producers who are inspected and licensed by the District of
Columbia Health Department” (App. 10). It also alleged
that it was receiving “a substantial supply of milk at the
present time from the Green Spring Milk Company • • •”
(App. 10). While the milk producers who supply Green
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Spring with milk were inspected and licensed by the State
of Maryland Health Department and were inspected also
by the United States Public Health authorities (App. 9),
the fact is that such producers were neither inspected nor
licensed by the District Director (App. passim). It ap¬
pears that such suppliers of Green Spring had not applied
for permits from the District Director (Appellant’s brief, p.
23). This was the factual situation existing at the time the
lower court was called upon to act upon appellant’s motion
for a temporary injunction and its prayer for a declaratory
judgment.
In its Memorandum Opinion the lower court concluded
“that there is nothing presently before it except the fact
that the Commissioners have decided to enforce the statute
which the plaintiff inveighs against, and if the plaintiff
wants to ship milk into the District of Columbia it must
make application for a permit so to do” (App. 48). The
lower court also held in its Memorandum Opinion that the
Declaratory Judgment Act did not apply, for in order for
it to do so there must be an issue or a controversv of an
adversary character (App. 49). On this appeal, appellant
argues that “The Court below erred in holding that Em¬
bassy had no present standing and that the controversy
was not justiciable” (Appellant’s brief, pp. 23 et seq.).
In its brief (p. 23) appellant states that “When the Court
understood thereafter that Embassy had a dairy permit
authorizing it to bring milk into Washington, it adhered to
its ruling”. WTien the lower court stated that appellee
“must make application for a permit” (App. 48), it was not
referring to a permit for the appellee itself. This seems
clear from the following quotation from the order of De¬
cember 4, 1952:
*

“* • • it further appearing therefrom that some
of the sources from which the plaintiff receives its
milk or cream do not hold permits to produce milk
or cream for shipment into or sell in the District
r
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of Columbia, which latter permits were referred to
by counsel for plaintiff at oral argument as the
permit which plaintiff had not obtained, and it
further appearing that no applications for such
latter permit have been made to the defendant Di¬
rector of Public Health, either by the plaintiff or
by said unlicensed suppliers of the plaintiff * *
(App. 53, 61).
The lower court expressed the view that “The permit is
required and if the plaintiff desires to ship milk into the
District it must apply for one. If it secures it the matter is
moot. If it does not, then and only then may it challenge
the denial and the law under which such denial was made
• * *” (App. 48, 49). That view is sound since the lowrer
court knew that the producers who supplied Green Spring
had not applied for any District permits and also knew that
Green Spring was supplying appellant, cf. Leaman et al. v.
District of Columbia, supra.
,
Even if, which appellees do not concede, the low’er court
was confused concerning whether appellant or its suppliers
were without proper permits, its ruling was correct. A
decision right in result will not be reversed even though
the reason stated for it is wrong. As the Supreme Court
has said “The appellant may not prevail unless there has
been error in the result as well as error in the reasoning.”
Dayton Power and Light Company v. Public Utilities Com¬
mission, 292 U. S. 290, 298, 78 L. Ed. 1267, 54 S. Ct. 647.
In Perry v. Perry, 88 U. S. App. D. C. 337, 338, 190 F. 2d
601, 602, this Court, quoting from a concurring opinion in
Communist Party of U. S. of America v. McGrath (D. C.),
96 F. Supp. 47, 48, said that:
“When a motion for preliminary injunction is
presented to a court in advance of hearing on the
merits, it is called upon to exercise its discretion
‘upon the basis of a series of estimates: the rela¬
tive importance of the rights asserted and the acts
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sought to be enjoined, the irreparable nature of the
injury allegedly flowing from denial of prelimin¬
ary relief, the probability of the ultimate success
or failure of the suit, the balancing of damage and
convenience generally. A mere listing of the guid¬
ing considerations demonstrates their intangible
nature, especially when no attempt is made at this
stage to decide finally the questions raised’.”
Since, as appellees believe, it has been shown that the
complaint failed to state a claim upon which relief could be
granted, “ the probability of the ultimate success” of appel¬
lant’s suit was non-existant. A temporary injunction will
not issue when the complaint fails to state a cause of action.
Yakus v. United States, 321 U. S. 414, 440, 441; Electric
Lighting Co. v. Club, 6 App. D. C. 536, 544; Crowell v. Gould
68 App. D. C. 297, 301, 96 F. 2d 569. As this Court stated
in Pang-Tsu Mote y. Republic of China, 91 U. S. App. D. C.
324, 327, 201 F. 2d 195, “• * * no preliminary injunction
may stand if the complaint itself cannot stand.”
Upon a “balancing of damage and convenience generally”
in the circumstances present in the case at bar, the lower
court was correct in refusing to issue a temporary injunc¬
tion. The statute involved was designed as a health
measure. As was hereinbefore demonstrated, what the ap¬
pellant really sought was to have the court below compel
these appellees to permit it to violate the provisions of the
statute. It is entirely conceivable, notwithstanding state¬
ments in appellant’s brief, in effect, to the contrary, that if
persons holding permits to sell milk in the District were
permitted to bring into the District milk from sources
neither inspected nor licensed by the District some milk not
meeting the standards set forth in the Act would find its
way into the milk markets of the District. It is also en¬
tirely conceivable that this could happen notwithstanding
promises or intentions on the part of such licensees to keep
such milk segregated and offer none for sale in the District.
In this connection, it is noteworthy that the appellant ad-
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mitted in its proposed amended complaint “That it would
be vain and useless for the producers (i. e. those who supply
Green Spring) to apply for District of Columbia permits
and it would be vain and useless to require Embassy to
secure evidence under Sec. 18 of the Act that said producers
held licenses from the District because they can not secure
licenses for the reasons alleged and they have been so ad¬
vised by the Appellee Director of Health”. (Parenthetical
matter supplied—appellant’s brief, page 15) That was an
admission in terms that the suppliers cannot meet District
standards.

B.
The Lower Court was not in Error in Refusing to Enter a
Declaratory Judgment

A declaratory judgment, like other forms of equitable
relief, should be granted only as a matter of judicial discre¬
tion exercised in the public interest. Eccles v. Peoples Bank
of Lakeivood Village, Cal., 333 U. S. 426, 92 L. Ed.
784, 68 S. Ct. 641, reh. den. 333 U. S. 877, 92 L. Ed. 1153,
68 S. Ct. 900; Washington Terminal Co. v. Boswell, 75 U. S.
App. D. C., 124 F. 2d 235, affd 319 U. S. 732, 87 L. Ed.
1694, 63 S. Ct. 1430; McDonald v. McDonald, 88 U. S. App.
D. C. 272, 189 F. 2d 24. Since relief by declaratory judg¬
ment is governed by general equity principles, the reasons
hereinbefore set forth why it was proper for the lower court
to refuse to issue a preliminary injunction are equally ap¬
plicable in connection with the lower court’s refusal to enter
a declaratory judgment.
In its memorandum opinion, the lower court held that the
Declaratory Judgment Act did not apply “for in order for
it to do so there must be an issue or a controversy of an ad¬
versary character”. The court stated that there was “none
here and such procedure is available in the Federal Courts
only in cases involving an actual case or controversy and it
may not be the medium for securing an advisory opinion in
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a controversy which has not arisen, which is the case here”
(App. 49). Appellees repeat that, in its order of December
4, 1952, the lower court stated that it would appear “that
some of the sources from which the plaintiff receives its
milk or cream do not hold permits to produce milk or cream
for shipment into or sale in the District of Columbia, which
latter permits were referred to by counsel for plaintiff at
oral argument as the permit which plaintiff had not ob¬
tained, and it further appearing that no applications for
such latter permit have been made to the defendant Di¬
rector of Public Health, either by the plaintiff or by said un¬
licensed suppliers of the plaintiff” (App. 53, 54).
It is, of course, settled law that before the remedy pro¬
vided by the Federal Declaratory Judgment Act is avail¬
able there must be an actual controversy. Aetna Life In¬
surance Co. v. Haworth, 300 U. S. 227, 239, 240, 81 L. Ed.
617, 57 S. Ct. 461,108 A. L. R. 1000.
In its brief (pages 23, 24), the appellant suggests that
“For the lower court in this situation to suggest that Em¬
bassy should apply for a permit in its own behalf or in be¬
half of its sources, or that the sources should apply for per¬
mits, would be to invoke a vain ad hoc procedural device
when substantial and irreparable injury to Embassy was
threatened and imminent by reason of the general order
of the Appellees declaring that all non-D. C. permit milk
was banned”. A similar argument was advanced in Grocer's
Co-Op. Dairy Co. v. City of Grand Haven, et at., (U. S. Dist.
Ct., W. D. Mich., 1948) 79 F. Supp. 938. The court, after
citing many authorities, disposed of the contention by say¬
ing that:
“A court should not undertake to determine the
constitutionality of a municipal ordinance until the
ordinance, as actually applied to a litigant, in¬
fringes his constitutional rights. In the present
case there is no showing that plaintiff was refused
a milk license by the city clerk because of the re¬
strictive provisions of section 13 of the milk or¬
dinance. Until it has made application in accord-
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ance with the provisions of the ordinance and has
been refused a license on the ground that its pas¬
teurization plant is located more than five miles
outside the city limits, as provided in section 13
of the ordinance, it cannot claim an invasion of its
constitutional rights. Plaintiff seeks to anticipate
the question of the constitutionality of section 13
of the milk ordinance and secure an adjudication
before that question has crystallized into an ‘ actual
controversy.’ ”
V
There Was No Abuse of Discretion in the Refusal by the Lower
Court of Leave to File an Amended Complaint

Appellant concedes that the granting or denial of leave to
amend a pleading is a matter resting within the sound
discretion of the trial court (Appellant’s brief, p. 33). Rule
15 of the Federal Rules of Civil Procedure is inapplicable
where a final judgment has been entered pursuant to the
granting of a motion to dismiss. Von Wedel v. McGrath,
100 F. Supp. 434. None of the reasons for the application
of Rule 60 (b) of the Federal Rules are present in this case.
Even if Rule 15 were applicable and the matter was one
in which judicial discretion was proper to be exercised, ap¬
pellant cannot complain. It has already been demonstrated
that the complaint filed in the cause below was deficient in
failing to state a claim on which relief could be granted.
Since the proposed amended complaint set forth no new or
additional claim than that contained in the one already
found by the court to be deficient, it was, obviously, no
abuse of discretion to deny leave to file it.
CONCLUSION
The statute prohibits a licensee, such as the appellant,
from importing into the District milk and cream from
sources which are neither inspected nor licensed by the Dis¬
trict. It is clear that, in its complaint and in its motion for
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a preliminary injunction, the appellant sought to have the
lower court permit it to do exactly that which the statute
declares may not be done. The complaint, therefore, did
not state a claim upon which relief could have been granted.
The action of the lower court, both in refusing to issue a
preliminary injunction and in dismissing the complaint, was
manifestly correct and its final order should, therefore, be
affirmed.
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